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MILK  IN  THE  CENTRAL  ARKANSAS;  FORT 
SMITH,  ARKANSAS;  AND  MEMPHIS, 
TENNESSEE  MARKETING  AREAS 

Partial  Recommended  Decision  and  Oppor¬ 
tunity  To  File  Written  Exceptions  on  Pro¬ 
posed  Amendments  to  Tentative  Market¬ 
ing  Agreements  and  to  Orders 

AGENCY:  Agricultural  Market  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  decision  recommends 
a  merger  of  the  Central  Arkansas,  Fort 
Smith  and  Memphis  orders  (7  CFR  Parts 
1108,  1102  and  1097),  based  on  indus¬ 
try  proposals  considered  at  a  public 
hearing  held  December  14-16,  1976.  In 
addition  to  the  presently  regulated 
areas,  the  proposed  “Arkansas-Mem- 
phis”  marketing  area  would  include  ad¬ 
ditional  areas  in  Arkansas,  Tennessee, 
and  Mississippi.  The  provisions  of  the 
proposed  single  order  are  patterned 
largely  after  those  of  the  Central  Ar¬ 
kansas  order.  The  merger  is  needed  to 
reflect  changes  in  market  structure  in 
that  the  three  separately  regulated 
areas  have  become,  in  effect,  one  com¬ 
mon  market. 

DATE:  Comments  are  due  on  or  before 
August  15,  1977. 

ADDRESS:  Comments  (four  copies) 
should  be  filed  with  the  Hearing  Clerk, 
UJS.  Department  of  Agriculture,  Wash¬ 
ington,  D.C. 20250. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Robert  F.  Groene,  Marketing  Spe¬ 
cialist,  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250 
(202-447-4824) . 

SUPPLEMENTARY  INFORMATION: 
Prior  documents  in  this  proceeding: 

Notices  of  Hearing:  Issued  November 
19, 1976,  published  November  24, 1976  (41 
FR  51819) ;  issued  February  11,  1977, 
published  February  17,  1977  (42  FR 
9674) ;  issued  March  3,  1977,  published 
March  8i  1977  (42  FR  13024) ;  and  issued 
March  25, 1977,  published  March  31,  1977 
(42  FR  17130). 

Extension  of  time  for  filing  briefs: 
Issued  May  18.  1977,  published  May  23, 
1977  (42  FR  26217). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing  with 
the  Hearing  Clerk  of  this  recommended 
decision  with  respect  to  proposed  amend¬ 
ments  to  the  tentative  marketing  agree¬ 
ments  and  orders  regulating  the  handling 
of  milk  in  the  Central  Arkansas,  Fort 
Smith,  Arkansas  and  Memphis,  Ten¬ 
nessee  marketing  areas,  and  of  the 
opportunity  to  file  written  exceptions 
thereto.  This  notice  is  issued  pursuant  to 
the  provisions  of  the  gricultural  Market¬ 


ing  Agreement  Act  of  1937,  as  amended 
(7  U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure  governing 
the  formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900) . 

Interested  parties  may  file  written  ex¬ 
ceptions  to  this  decision  with  the  Hear¬ 
ing  Clerk,  United  States  Department  of 
Agriculture,  Washington,  D.C.,  20250,  by 
the  20th  day  after  publication  of  this 
decision  in  the  Federal  Register.  The 
exceptions  should  be  filed  in  quadrupli¬ 
cate.  All  written  submissions  made  pur¬ 
suant  to  this  notice  will  be  made  avail¬ 
able  for  public  inspection  at  the  office  of 
the  Hearing  Clerk  during  regular  busi¬ 
ness  hours  (7  CFR  1.27(b)). 

The  hearing  on  the  record  of  which 
the  proposed  amendments,  as  herein¬ 
after  set  forth,  to  the  tentative  market¬ 
ing  agreements  and  to  the  orders  as 
amended,  were  formulated,  was  con¬ 
ducted  at  Little  Rock,  Arkansas  on  De¬ 
cember  14-16,  1976,  pursuant  to  notice 
thereof  which  was  issued  November  24, 
1976,  (41  FR  51819).  A  reopening  of  this 
hearing  was  conducted  at  Irving,  Texas, 
on  April  5-8,  1977,  pursuant  to  notices 
thereof  which  were  issued  February  11, 
1977  (42  FR  9674),  March  3,  1977  (42  FR 
13024)  and  March  25,  1977  (42  FR 
17130). 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Whether  the  handling  of  milk  pro¬ 
duced  for  sale  in  the  proposed  merged 
and  expanded  marketing  area  is  in  the 
current  of  interstate  commerce  or  di¬ 
rectly  burdens,  obstructs,  or  affects  in¬ 
terests  commerce  in  milk  or  its  products; 

2.  Whether  the  marketing  areas  of  the 
present  Central  Arkansas,  Fort  Smith 
and  Memphis  orders  should  be  included 
under  one  order; 

3.  Whether  the  proposed  merged  mar¬ 
keting  area  should  be  expanded  to  in¬ 
clude  additional  territory  in  the  States 
of  Arkansas,  Mississippi,  and  Tennessee; 
and 

4.  If  a  single  order  is  issued  for  the 
proposed  merged  and  expanded  market¬ 
ing  area,  what  its  provisions  should  be 
with  respect  to: 

(a)  Milk  to  be  priced  and  pooled; 

(b)  Classification  of  milk; 

(c)  Class  prices  and  location  adjust¬ 
ments; 

(d)  Distribution  of  proceeds  to  pro¬ 
ducers;  and 

(e)  Administrative  provisions. 

A  reopening  of  the  December  1976 
hearing  was  held  in  Irving,  Texas,  on 
April  5-8,  1977,  for  the  limited  purpose 
of  considering  the  adoption  of  uniform 
base-excess  plans  in  these  three  mar¬ 
kets  and  in  eight  other  southwest  Fed¬ 
eral  order  markets.  A  decision  on  that 
hearing  is  pending.  This  partial  decision 
deals  only  with  the  issues  considered  at 
the  December  1976  hearing  session.  The 
issue  considered  at  the  April  1977  hear¬ 
ing  session  relating  to  the  adoption  of 
uniform  base-excess  plans  is  reserved 
for  a  later  decision. 

Findings  and  Conclusions 

The  following  findings  and  conclu¬ 
sions  on  the  material  issues  are  based 


on  evidence  presented  at  the  hearing 
and  the  record  thereof:  ' 

1.  Character  of  commerce.  The  han¬ 
dling  of  milk  in  the  proposed  “Arkansas- 
Memphis  marketing  area”  is  in  the  cur¬ 
rent  of  interstate  commerce  and  di¬ 
rectly  burdens,  obstructs  and  affects 
interstate  commerce  in  milk  and  its 
products. 

Handlers  located  in  Memphis,  Ten¬ 
nessee  distribute  milk  throughout  the 
State  of  Arkansas  and  in  the  portions 
of  northern  Mississippi  now  included  in 
the  Memphis  marketing  area.  Handlers 
located  in  Arkansas  and  subject  to  the 
Central  Arkansas  order  distribute  milk 
in  the  Memphis,  Tennessee  area.  A 
handler  who  operates  distributing  plants 
in  Conway,  Arkansas  (regulated  under 
the  Central  Arkansas  order)  and  in 
Memphis,  Tennessee  (regulated  under 
the  Memphis  order)  transfers  packaged 
milk  and  milk  products  between  these 
two  plants.  Some  of  the  packaged  milk 
that  is  transferred  from  the  Conway, 
Arkansas  plant  to  the  Memphis.  Ten¬ 
nessee  plant  is  distributed  on  routes  in 
the  State  of  Mississippi. 

Dairy  farmers  in  the  States  of 
Arkansas,  Mississippi.  Tennessee.  Mis¬ 
souri,  Oklahoma,  Texas,  Illinois,  and 
Kentucky  deliver  milk  to  plants  that 
would  be  regulated  under  the  proposed 
order.  During  the  short  production 
months  supplemental  milk  supplies  are 
received  at  distributing  plants  from 
plants  in  Kansas  and  Oklahoma. 

In  addition  to  the  interstate  move- 
met  of  bulk  and  packaged  fluid  milk 
products,  manufactured  dairy  products 
from  other  states  are  marketed  in  the 
proposed  marketing  area.  Witnesses  tes¬ 
tified  that  various  cream  products  are 
brought  in  from  Illinois,  Ohio,  Ken¬ 
tucky,  and  Georgia,  while  butter  and 
Cheddar  cheese  are  brought  in  from 
Oklahoma  and  Wisconsin. 

2.  Need  for  merger  of  orders.  Market¬ 
ing  conditions  in  the  three  separately 
regulated  marketing  areas  under  con¬ 
sideration  justify  the  issuance  of  a  sin¬ 
gle  order  regulating  the  handling  of  milk 
in  these  areas.1  The  single  order  Is  the 
most  appropriate  means  of  effectuating 
the  declared  policy  of  the  Act. 

The  merger  of  the  Central  Arkansas, 
Port  Smith  and  Memphis  orders  was 
proposed  by  Associated  Milk  Producers, 
Inc.  This  producer  cooperative  associa¬ 
tion  represents  a  major  proportion  of  the 
producers  supplying  milk  to  handlers 
regulated  by  these  three  orders.  Mid- 
America  Dairymen,  Inc.,  a  producer  co¬ 
operative  association  whose  members 
supply  milk  to  a  handler  regulated  under 
the  Memphis  order  supported  the  mer¬ 
ger  proposal.  Several  handler  witnesses 
also  supported  the  merger  of  the  three 
marketing  areas  under  one  order. 

1  Because  there  Is  only  one  plant  (a  distri¬ 
buting  plant)  regulated  under  the  Fort 
Smith  order.  It  1b  necessary  for  reasons  of 
confidentiality  to  Incorporate  the  statistical 
data  concerning  the  Fort  Smith  market  with 
data  concerning  the  Central  Arkansas  mar¬ 
ket.  Thus,  most  of  the  analysis  set  forth 
throughout  the  entire  decision  will  contain 
data  for  the  Central  Arkansas  and  Fort 
Smith  markets  combined. 
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Proponent  claimed  that  the  orders 
should  be  merged  because  the  three  sep¬ 
arate  areas  have  now  become  one  mar¬ 
ket.  Proponent’s  witness  stated  that 
there  is  now  one  common  procurement 
area  from  which  producer  milk  supplies 
are  obtained  for  handlers  under  the 
three  orders.  Further,  he  stated  there  is 
substantial  intermarket  competition  for 
sales  by  handlers  regulated  under  the 
separate  orders. 

Limited  opposition  to  the  inclusion  of 
Memphis  in  the  proposed  merged  mar¬ 
keting  area  was  expressed  by  the  repre¬ 
sentative  of  a  cooperative  association 
supplying  milk  to  handlers  regulated  un¬ 
der  the  New  Orleans-Mississippi  order. 
The  cooperative’s  witness  testified  that 
Memphis  handlers  have  a  substantially 
greater  association  with  the  New  Or¬ 
leans-Mississippi  market  than  they  have 
with  the  Central  Arkansas  and  Fort 
Smith  markets.  This  witness,  however, 
did  not  present  any  factual  information 
demonstrating  Memphis’  greater  associ¬ 
ation  with  the  New  Orleans-Mississippi 
market.  In  the  following  paragraphs  it  is 
demonstrated  that  the  Memphis  market 
is  inextricably  intertwined  with  the  Cen¬ 
tral  Arkansas  and  Fort  Smith  markets 
and  that  the  three  markets  should  be 
regulated  by  a  single  order.  For  this 
reason,  the  cooperative's  request’  that 
Memphis  be  excluded  from  the  merger 
is  denied. 

When  the  three  orders  were  promul¬ 
gated,  they  regulated  the  handling  of 
milk  in  areas  that  were  generally  dis¬ 
tinguishable  as  separate  markets  for 
particular  groups  of  producers.  Changes 
in  marketing  practice  since  that  time, 
however,  have  caused  these  separately 
regulated  areas  to  become  substantially 
interrelated  in  both  the  distribution  and 
procurement  of  milk.  It  is  reasonable  to 
expect  that  the  interrelationship  of  these 
present  areas  will  become  even  more 
pronounced  over  time. 

From  a  distribution  standpoint  the 
separate  marketing  areas  were  based 
on  boundaries  at  which  intermarket 
competition  in  the  sale  of  fluid  milk  prod¬ 
ucts  was  at  a  minimum  among  handlers 
that  would  be  regulated  under  the  in¬ 
dividual  orders.  Since  the  respective  or¬ 
ders  were  promulgated,  the  number  of 
regulated  distributing  plants  has  de¬ 
clined  significantly.  When  the  Central 
Arkansas  order  was  promulgated,  there 
were  18  distributing  plants  in  that  mar¬ 
ket.  Currently,  there  are  only  8.  In  the 
Fort  Smith  market,  the  number  of  reg¬ 
ulated  distributing  plants  has  declined 
from  5  to  1,  while  in  the  Memphis  mar¬ 
ket  the  number  has  declined  from  14  to 
7.  Handlers  continuing  in  business  in 
these  three  markets  have  increased  the 
output  of  their  distributing  plants  and 
have  expanded  their  sales  territory.  As 
a  result,  significant  intermarket  com¬ 
petition  has  developed  among  handlers 
operating  under  these  three  orders. 

Presently,  fluid  milk  sales  are  being 
made  In  the  Central  Arkansas  market 
by  the  Fort  Smith  handler  and  by  three 
Memphis  handlers.  In  the  Fort  Smith 
market,  fluid  milk  sales  are  being  made 
by  a  Central  Arkansas  handler,  and  In 


Memphis,  sales  are  being  made  by  two 
Central  Arkansas  handlers.  Between  Oc¬ 
tober  1974  and  October  1976,  the  monthly 
intermarket  distribution  among  the  three 
markets  increased  nearly  20  percent 
(from  2.9  million  to  3.4  million  pounds) . 
The  October  1976  intermarket  sales 
amounted  to  10  percent  of  the  sales  by 
regulated  handlers  Inside  the  three  mar¬ 
keting  areas  combined.  Also,  such  inter¬ 
market  sales  represented  about  6  percent 
of  all  producer  receipts  used  in  Class  I  in 
the  three  markets  that  month. 

The  marketing  area  boundaries  defined 
by  the  three  orders  thus  no  longer  de¬ 
lineate  the  areas  within  which  competi¬ 
tion  in  the  sale  of  fluid  milk  products  is 
substantially  only  among  handlers  reg¬ 
ulated  by  an  individual  order.  In  this 
circumstance,  separate  markets  for  the 
producers  supplying  these  handlers  no 
longer  exists. 

The  three  markets  are  also  character¬ 
ized  by  a  substantial  overlapping  of  milk- 
sheds.  In  October  1976,  dairy  farmers 
located  in  17  Arkansas  counties  ac¬ 
counted  for  a  substantial  proportion  of 
the  total  number  of  producers  delivering 
milk  to  handlers  under  the  Memphis  or¬ 
der  and  to  handlers  under  the  Central 
Arkansas  and  Fort  Smith  orders  com¬ 
bined.  The  264  producers  located  in  these 
17  counties  who  delivered  milk  to  the 
Memphis  market  represented  42  percent 
of  all  the  producers  delivering  milk  to 
the  Memphis  market.  The  406  producers 
in  these  17  counties  who  delivered  milk 
to  Central  Arkansas  and  Fort  Smith 
handlers  represented  57  percent  of  all 
the  producers  on  those  two  markets. 

During  October  1976,  nearly  one- 
fourth  of  the  producers  delivering  milk 
to  one  of  these  three  markets  were  pro¬ 
ducers  also  under  at  least  one  of  the 
other  two  orders  during  that  same 
month.  More  specifically,  of  the  1,339 
producers  on  all  three  markets  combined 
in  October  1976,  316  also  were  producers 
that  month  on  at  least  one  of  the  other 
markets. 

The  interrelationship  of  milk  supplies 
among  the  three  markets  is  recognized 
presently  in  the  separate  orders’  base- 
excess  plan  provisions.  The  quantity  of 
base  milk  earned  by  each  producer  dur¬ 
ing  the  short  production  months  is  de¬ 
termined  by  his  total  deliveries  to  han¬ 
dlers  regulated  under  all  three  orders 
’  combined.  This  base  is  then  recognized 
in  all  three  orders  during  the  subsequent 
base  and  excess  paying  months. 

The  local  nature  of  the  three  markets 
has  greatly  diminished  also  in  terms  of 
producer  marketing  organizations.  When 
the  individual  orders  were  promulgated, 
many  of  the  producers  in  the  market 
were  members  of  a  cooperative  associa¬ 
tion  that  confined  its  marketing  activ¬ 
ities  to  the  local  marketing  area.  Each 
producer  group  not  only  marketed  the 
bulk  of  the  milk  associated  with  its  mar¬ 
ket  but  also  cleared  the  market  of  milk 
not  needed  by  local  handlers. 

The  majority  of  the  producers  now 
supplying  each  of  the  separately  regu¬ 
lated  areas  are  no  longer  associated  with 
local  market  organizations  but  are  mem¬ 


bers  of  the  "regional”  cooperative  associ¬ 
ation  proposing  the  three-market  merg¬ 
er.  This  multi-market  producer  group 
is  the  only  cooperative  operating  in  the 
Central  Arkansas  and  Fort  Smith  mar¬ 
kets,  where  it  furnishes  virtually  the 
total  market  supply.  In  the  Memphis 
market,  the  proponent  cooperative  and 
the  other  regional  cooperative  associa¬ 
tion  that  supported  the  merger  furnish 
virtually  the  total  market  supply. 

Because  of  proponent  cooperative’s 
varied  arrangements  for  supplying  han¬ 
dlers  and  disposing  of  surplus  milk,  many 
members  of  this  regional  cooperative 
have  no  regular  association  with  a  spe¬ 
cific  market.  Within  a  single  month,  milk 
of  individual  members  may  be  moved 
as  producer  milk  to  two  or  more  plants 
all  regulated  under  different  orders.  Re¬ 
turns  from  all  member  milk  sold  in  all 
three  markets  are  collected  by  the  co¬ 
operative  and  reblended  to  its  members. 
The  price  each  member  receives  for  his 
milk  may  or  may  not  be  closely  related 
to  the  order  uniform  price  announced 
for  the  market  or  markets  to  which  his 
milk  was  delivered. 

In  view  of  these  circumstances  sepa¬ 
rate  orders  for  the  three  areas  under 
consideration  are  no  longer  compatible 
with  the  current  marketing  practices  in 
these  regulated  areas.  Hie  adoption  of  a 
single  regulation  for  an  area  that  has 
become  a  common  market  will  insure 
more  orderly  marketing  through  the  ap¬ 
plication  of  the  same  regulatory  provi¬ 
sions  to  all  handlers  and  producers  asso¬ 
ciated  with  this  common  market. 

The  cooperative  proposing  the  merger 
urged  that  the  merged  order  continue 
the  provisions  of  the  Central  Arkansas 
order  except  for  certain  modifications. 
The  order  adopted  herein  generally  car¬ 
ries  out  this  concept.  The  Central  Arkan¬ 
sas  order  provisions  have  been  appro¬ 
priate  for  achieving  the  ends  sought  by 
the  regulatory  plan  for  the  Central  Ar¬ 
kansas  area.  Many  of  the  provisions  are 
essentially  the  same  as  corresponding 
provisions  in  the  two  other  orders  in¬ 
cluded  in  the  merger.  On  the  basis  of 
the  hearing  evidence,  it  is  found  that  the 
Central  Arkansas  provisions,  with  cer¬ 
tain  modifications,  will  be  appropriate 
for  achieving  orderly  marketing  condi¬ 
tions  in  the  proposed  Arkansas -Memphis 
marketing  area.  Only  the  significant 
modifications  will  be  dealt  with  in  this 
decision. 

The  order  adopted  herein  continues 
the  use  of  the  part  number  for  the  pres¬ 
ent  Central  Arkansas  order.  Part  1108. 
The  amended  Part  1108,  upon  issuance, 
would  supersede  Parts  1097  and  1102. 

Although  the  present  three  orders 
would  no  longer  exist  upon  effectuation 
of  the  Arkansas-Memphis  order,  this 
merger  action  is  not  intended  to  pre¬ 
clude  the  completion  of  those  procedures 
that  would  otherwise  have  existed  under 
the  separate  orders  with  respect  to  milk 
handled  prior  to  the  effective  date  of  the 
merger.  Such  procedures,  which  would 
need  to  be  carried  out  after  the  merger 
date,  include  the  announcement  of  cer¬ 
tain  class  prices  and  butterfat  differen¬ 
tials,  submission  of  reports,  computa¬ 
tion  of  uniform  prices,  payment  of  obli- 


FEDERAl  REGISTER,  VOL.  42,  NO  143— TUESDAY,  JULY  26,  1977 


38072 

gations,  and  verification  activities.  The 
provisions  of  the  merged  order  would 
apply  only  to  that  milk  handled  after  the 
effective  date  of  the  merger. 

3.  Expansion  of  the  merged  marketing 
area.  All  territory  now  within  the  de¬ 
fined  marketing  areas  of  the  Central 
Arkansas,  Fort  Smith  and  Memphis  or¬ 
ders  should  be  included  in  the  marketing 
area  of  the  merged  order.  The  Arkansas- 
Memphis  marketing  area  also  should  in¬ 
clude  all  of  the  territory  within  the  2 
counties  containing  the  cities  and  mili¬ 
tary  reservation  that  now  comprise  the 
Fort  Smith  marketing  area  and  the  5 
counties  having  a  portion  of  their  terri¬ 
tory  within  the  Memphis  marketing 
area.  It  also  should  include  16  additional 
Arkansas  counties  and  1  additional  Ten¬ 
nessee  county  that  presently  are  not 
part  of  any  Federal  order  marketing 
area.  All  territory  occupied  by  govern¬ 
ment  (municipal.  State,  or  Federal)  res¬ 
ervations,  installations,  institutions  or 
other  establishments,  if  any  part  there; 
of  is  within  any  of  the  designated  coun¬ 
ties  of  the  Arkansas-Memphis  market¬ 
ing  area,  likewise  should  be  a  part  of  the 
marketing  area. 

The  adopted  marketing  area  consists 
of  40  Arkansas  counties,  8  Tennessee 
counties  and  6  Mississippi  counties.  The 
total  population  of  these  54  counties  is 
slightly  more  than  2.5  million  (based  on 
1975  census  estimates).  The  marketing 
area  represents  a  contiguous  geograph¬ 
ical  area  in  which  handlers  who  would 
be  regulated  by  the  merged  order  have 
most  of  their  fluid  milk  sales. 

The  present  Fort  Smith  order  desig¬ 
nates  the  Camp  Chaffee  military  reser¬ 
vation  and  the  cities  of  Fort  Smith  and 
Van  Buren  as  the  defined  marketing 
area  of  that  order.  These  populated 
areas  are  located  within  the  Arkansas 
Counties  of  Crawford  and  Sebastian. 

The  Memphis  order  designates  all  the 
territory  in  Fayette,  Haywood,  Lauder¬ 
dale,  Shelby  and  Tipton  Counties,  Ten¬ 
nessee;  and  De  Soto,  Lafayette,  Tate 
and  Tunica  Counties,  Mississippi;  plus 
portions  of  Hardeman  and  Madison 
Counties,  Tennessee;  Marshall  and  Pa¬ 
nola  Counties,  Mississippi;  and  Critten¬ 
den  County,  Arkansas  as  the  defined 
marketing  area. 

As  advocated  by  the  merger  propo¬ 
nent,  the  merged  marketing  area  should 
include  all  the  territory  within  every 
county  that  is  part  of  the  market.  It  is 
customary  for  handlers  to  distribute 
milk  to  available  outlets  throughout 
these  counties  rather  than  just  in  the 
regulated  areas.  Defining  the  marketing 
area  in  what  is  now  the  Fort  Smith  and 
Memphis  markets  on  the  basis  of  county 
boundaries  will  have  no  different  regula¬ 
tory  effect  on  handlers. 

The  combined  marketing  area  also 
should  include  one  additional  Tennessee 
county  and  16  additional  Arkansas 
counties  that  are  presently  unregulated. 
These  counties  are: 
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Arkansas 

Cleburne 

Franklin 

Greene 

Independence 

Jackson 

Johnson 

Lawrence 


Arkansas 

Logan 

Mississippi 

Montgomery 

Perry 

Polk 

Scott 

Van  Buren 
Yell 


Chester 


Tennessee 


Inclusion  in  the  marketing  area  of 
these  17  counties  was  proposed  by  the 
merger  proponent.  The  cooperative’s 
witness  indicated  that  such  counties  are 
a  part  of  the  sales  area  of  handlers  now 
regulated  by  the  three  orders  and  thus 
should  be  within  the  defined  marketing 
area.  He  also  testified  that  their  inclu¬ 
sion  in  the  marketing  area  would  insure 
that  competing  handlers  would  be  sub¬ 
ject  to  the  same  minimum  classified 
prices.  Three  presently  regulated 
handlers  supported  this  proposed  area 
expansion.  These  handlers  emphasized 
that  they  compete  for  retail  sales  with 
the  handlers  who  would  become  reg¬ 
ulated  and  that  all  competing  handlers 
should  be  subject  to  the  regulations. 

In  Chester  County,  Tennessee,  and  the 

9  Arkansas  counties  of  Greene,  In¬ 
dependence,  Jackson,  Lawrence,  Missis¬ 
sippi,  Perry,  and  Van  Buren,  handlers 
nowr  regulated  under  Federal  orders  have 
100  percent  of  the  fluid  milk  sales. 
Handlers  who  would  be  regulated  under 
the  merged  order  have  75  percent  or 
more  of  the  total  sales  in  each  of  these 

10  counties,  with  handlers  regulated 
under  the  St.  Louis-Ozarks  or  Paducah, 
Kentucky  orders  having  the  remainder 
ol  the  sales.  In  three  of  these  counties, 
handlers  who  would  be  regulated  under 
the  merged  order  have  100  percent  of 
the  sales. 

The  addition  of  the  Arkansas  counties 
of  Franklin.  Johnson,  Logan,  Montgom¬ 
ery,  Polk,  Scott  and  Yell  to  the  merged 
marketing  area  would  cause  milk  dealers 
in  Mena  and  Paris,  Arkansas  to  become 
subject  to  the  merged  order.  Also,  a 
handler  located  in  Glenw’ood,  Arkansas, 
who  became  fully  regulated  under  the 
Central  Arkansas  order  for  the  first  time 
in  November  1976,  has  sufficient  sales  in 
these  counties  to  cause  his  plant  to 
remain  regulated  in  the  foreseeable 
future. 

Representatives  of  the  Mena  and  Paris 
dairy  operations  (in  Polk  and  Logan 
Counties,  respectively)  opposed  the  ex¬ 
pansion  of  the  merged  marketing  area. 
They  testified  that  they  are  small,  fam¬ 
ily-type  operations  and  that  regulation 
would  inflict  a  financial  burden  upon 
them.  They  indicated  that  they  pro¬ 
duce  enough  milk  on  their  own  farms 
to  meet  most  of  their  customers’  de¬ 
mands.  The  Mena  dealer  stated  that  he 
has  more  than  one-half  of  his  total  fluid 
milk  sales  in  Polk  County.  He  also  has 
sales  in  two  other  counties  within  the 
expanded  marketing  area.  Montgomery 
and  Scott.  The  remaining  20-30  percent 
of  his  sales  are  in  Sevier  County, 


Arkansas,  a  county  outside  the  proposed 
marketing  area.  All  the  fluid  milk  sales 
of  the  Paris  dealer  are  within  the  ex¬ 
panded  marketing  area  in  Crawford, 
Franklin,  Johnson,  Logan  and  Yell 
Counties. 

The  handler  in  Glen  wood  (Pike 
County)  also  opposed  expansion  of  the 
merged  marketing  area.  His  main  con¬ 
cern,  however,  was  the  proposed  addition 
of  Montgomery  County,  Arkansas  to  the 
marketing  area.  He  stated  that  he 
receives  his  entire  milk  supply  from  a 
dairy  farmer  and  proponent  cooperative 
association.  His  plant,  which  would  be 
outside  the  proposed  marketing  area,  is 
less  than  one  mile  south  of  the 
Montgomery  County  line.  About  9  per¬ 
cent  of  his  total  sales  are  in  that  county. 
He  also  distributes  fluid  milk  products 
in  three  Arkansas  counties  within  the 
present  marketing  area — Clark,  Garland, 
and  Hot  Spring.  About  60-80  percent  of 
his  sales  are  in  counties  that  are  out¬ 
side  the  proposed  expanded  marketing 
area. 

Handlers  presently  regulated  under  the 
three  separate  orders  have  more  than 
one-half  of  the  total  sales  in  each  of 
these  seven  Arkansas  counties.  The 
counties  are  located  between  Crawford 
and  Sebastian  Counties,  the  general  lo¬ 
cation  of  the  Fort  Smith  marketing  area, 
and  the  marketing  areas  of  the  Central 
Arkansas  and  Memphis  orders. 

The  area  expansion  should  not  cause 
any  significant  changes  in  the  operations 
of  the  two  milk  dealers  and  the  handler 
who  opposed  adding  any  Arkansas  ter¬ 
ritory  to  the  marketing  area.  As  de¬ 
scribed  in  the  section  dealing  with 
“producer-handlers”  those  provisions 
should  allow  the  milk  dealers  in  Mena 
and  Paris  to  qualify  as  producer-handers. 
The  operator  of  the  Mena  plant  testified 
that  they  have  a  family-owned  operation 
and  try  to  produce  all  of  the  milk  they 
need  for  their  fluid  milk  sales.  At  the 
time  of  the  hearing,  because  of  a  tem¬ 
porary  breeding  problem,  they  were  re¬ 
ceiving  about  5  percent  of  their  fluid  milk 
requirements  from  proponent  coopera¬ 
tive  association.  In  a  year  or  so,  when 
they  have  corrected  the  problem,  they  do 
not  expect  to  need  any  supplemental 
milk. 

The  Paris  milk  dealer  testified  that 
only  on  occasion  did  he  need  supplemen¬ 
tal  milk.  At  the  time  of  the  hearing, 
it  had  been  three  months  since  he  had 
received  any  milk  from  another  dealer. 

The  Glenwood  handler  already  is  fully 
regulated  because  of  his  sales  in  the 
present  Central  Arkansas  market.  Fur¬ 
ther,  his  testimony  indicated  that  be¬ 
ginning  in  January  1977  he  probably 
would  be  regulated  continually  from  then 
on.  Under  these  circumstances,  expan¬ 
sion  of  the  marketing  area  to  include 
additional  territory  in  which  he  dis¬ 
tributes  milk  presumably  would  not 
change  his  operations. 

It  is  reasonable  to  “block-ln”  the 
marketing  area  by  including  all  17  coun¬ 
ties  listed  previously.  Providing  for  a 
contiguous  marketing  area  in  which 
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handlers  that  would  be  regulated  by  the 
order  have  mast  or  all  of  the  fluid  sales 
will  remove  the  necessity  of  handlers 
maintaining  separate  records  of  out-of- 
area  sales  in  these  counties.  Such  records 
are  necessary  to  determine  if  a  plant  has 
met  the  minimum  in-area  route  disposi¬ 
tion  requirement  of  the  order. 

In  addition  to  the  areas  discussed  pre¬ 
viously  that  should  be  a  part  of  the  mar¬ 
keting  area,  the  merger  proponent  also 
requested  the  inclusion  of  an  additional 
12  Mississippi  and  2  Tennessee  counties. 
Three  presently  regulated  handlers  also 
supported  adding  this  territory  to  the 
marketing  area.  The  14  counties  are: 

Mississippi 

Alcorn  Monro© 

Benton  Pontotoc 

Chickasaw  Prentiss 

Clay  Tippah 

Itawamba  Tishomingo 

Ice  Union 

Tennessee 

Hardin  McNalry 

This  portion  of  the  cooperative  as¬ 
sociation’s  marketing  area  proposal  is 
denied. 

The  inclusion  of  these  unregulated 
areas  in  the  marketing  area  would  result 
in  the  full  regulation  of  distributing 
plants  at  Tupelo,  New  Albany  and  Amory, 
Mississippi.  The  Tupelo  plant  was  reg¬ 
ulated  briefly  in  1975  under  the  Memphis 
order  and  is  a  partially  regulated  dis¬ 
tributing  plant  under  the  Nashville,  Ten¬ 
nessee  and  New  Orleans-Mississippi  or¬ 
ders  by  virtue  of  its  limited  fluid  sales  in 
the  respective  marketing  areas. 

Proponent  claimed  that  full  regulation 
of  these  plants  is  necessary  to  assure 
competitive  equity  between  presently 
regulated  handlers  and  the  three  unregu¬ 
lated  plants  in  northeastern  Mississippi 
with  respect  to  fluid  sales  in  overlapping 
sales  areas.  It  was  contended  that  these 
unregulated  plants  are  buying  milk  for 
fluid  use  not  on  a  classified  use  basis 
but  rather  on  a  “flat”  price  substantially 
below  the  Class  I  price  applicable  to 
regulated  handlers.  Proponent  claimed 
that,  in  view  of  the  high  Class  I  utiliza¬ 
tion  at  these  plants  and  their  cost  for 
raw  milk,  these  plants  have  a  significant 
price  advantage  over  competing  regu¬ 
lated  handers  in  making  Class  I  sales. 

The  regulation  of  the  14  counties  in 
northeastern  Mississippi  and  Tennessee 
in  which  these  unregulated  distributing 
plants  have  fluid  milk  sales  was  opposed 
by  the  dairy  farmers  who  deliver  milk  to 
these  plants.  The  manager  of  the  coop¬ 
erative  association  that  supplies  the 
Tupelo  plant  testified  in  opposition  to 
the  area  expansion,  as  did  two  dairy  far¬ 
mers,  who  deliver  milk  to  the  New  Al¬ 
bany  milk  dealer  and  a  dairy  farmer 
representing  the  eight  producers  deliv¬ 
ering  to  the  plant  in  Amory.  These  wit¬ 
nesses  contended  that  they  and  the  other 
dairy  farmers  who  deliver  to  these  three 
plants  receive  a  higher  price  for  their 
milk  than  do  their  neighbors  who  are 
members  of  proponent  cooperative 
association. 


The  record  evidence  indicates  that  the 
Tupelo  plant,  by  far  the  largest  of  the 
3  unregulated  milk  plants  in  Mississippi, 
is  paying  producers  a  form  of  classified 
prices.  Exhibits  introduced  at  the  hear¬ 
ing  indicate  that  this  milk  dealer  re¬ 
ceives  his  supply  of  milk  from  about  50 
dairy  fanners.  These  dairy  farmers  be¬ 
long  to  a  cooperative  association  that 
delivers  milk  to  this  dealer  plus  handlers 
regulated  under  the  Memphis  order  and 
the  New  Orleans-Mississippi  order.  The 
witness  for  the  cooperative  association 
testified  that  his  cooperative  receives  a 
blended  price  from  the  Tupelo  dealer 
that  is  based  upon  a  95  percent  Class  I 
utilization  on  all  the  milk  it  delivers  to 
this  plant.  Also,  the  Class  I  price  used 
by  this  dealer  in  paying  the  cooperative 
is  the  Memphis  market  price  (order 
Class  I  price  plus  any  prevailing  over- 
order  payments)  adjusted  upward  by 
16.5  cents  to  reflect  the  location  of  the 
Tupelo  plant  relative  ot  the  Memphis 
market.  The  remainder  of  the  milk  is 
paid  for  at  the  Memphis  Class  III  price. 

The  unregulated  plants  at  Amory  and 
New  Albany  do  not  pay  classified  prices 
to  their  dairy  farmers.  The  Amory  dealer 
receives  his  milk  supply  from  8  dairy 
farmers  while  the  New  Albany  dealer 
receives  his  milk  supply  from  9  dairy 
farmers.  None  of  these  dairy  farmers  is 
a  member  of  a  cooperative  association. 
Based  upon  their  location  relative  to 
Memphis,  these  two  plants,  if  fully  regu¬ 
lated  under  the  Memphis  order,  would  be 
subject  to  plus  location  adjustments  of  21 
cents  and  16.5  cents,  respectively,  for 
milk  in  Class  I  uses.  Both  plants  have  a 
relatively  high  Class  I  utilization  of  milk. 
For  the  period  December  1975-October 
1976,  the  prices  reported  to  be  paid  to 
dairy  farmers  at  the  plant  at  Amory  on 
a  3.5  percent  butterfat  basis  averaged  40 
cents  less  than  the  Memphis  Class  I 
price,  adjusted  for  location  of  the  ATnory 
plant.  At  the  New  Albany  plant  for  the 
period  November  1975-May  1976,  dairy 
farmers  received  63.5  cents  less  than  the 
Memphis  Class  I  price  adjusted  for  loca¬ 
tion  of  the  New  Albany  plant. 

Proponent  and  supporters  of  the  mar¬ 
keting  area  expansion  failed  to  demon¬ 
strate  that  disorderly  marketing  condi¬ 
tions  exist  in  these  14  counties.  The  basis 
advanced  by  a  Memphis  regulated  han¬ 
dler  in  support  of  the  proposed  market¬ 
ing  area  expansion  was  that  his  opera¬ 
tion  has  been  and  would  continue  to  be 
disadvantaged  unless  his  competitors’ 
plants  likewise  were  fully  regulated. 

The  witness  for  proponent  cooperative 
stated  that  members  of  the  cooperative 
who  live  in  the  same  area  as  the  dairy 
farmers  supplying  the  three  Mississippi 
unregulated  plants  receive  a  lower  price 
for  their  milk.  This  causes  dissatisfaction 
among  proponent’s  member  producers. 
However,  the  witness  stated  that  the  co¬ 
operative  pays  its  member  producers  a 
blend  price  that  is  based  upon  its  total 
sales  of  milk  to  handlers  throughout  a 
7-state  area  encompassing  the  coopera¬ 
tive’s  “Southern  Region.”  In  the  larger 
markets  within  this  Southern  Region  the 
proportion  of  milk  utilized  as  Class  I 


milk  is  much  lower  than  it  is  in  the  three 
markets  proposed  herein  to  be  merged 
As  a  consequence  of  this  blending  of  re¬ 
turns  throughout  the  entire  region,  pro¬ 
ducers  delivering  to  the  Arkansas- 
Memphis  market  receive  a  lower  price 
than  if  their  price  were  based  solely  on 
returns  within  this  market.  Thus,  even  if 
the  three  unregulated  Mississippi  milk 
dealers  were  to  become  regulated  under 
the  merged  order  their  dairy  farmers 
would  in  all  likelihood  continue  to  re¬ 
ceive  a  higher  price  than  would  members 
of  the  cooperative. 

It  is  desirable  to  provide  competitive 
equity  between  competing  handlers. 
However,  it  is  difficult  to  conclude  that 
the  lower  costs  for  Class  I  milk  at  the 
Amory  and  New  Albany  plants  make  it 
imperative  that  these  two  plants  be  regu¬ 
lated  under  the  merged  order  and  sub¬ 
ject  to  classified  pricing.  The  Amory 
dealer's  fluid  milk  sales  are  only  in  Mon¬ 
roe  County,  Mississippi.  Handlers  who 
would  be  regulated  under  the  merged 
order  have  only  20  percent  of  the  fluid 
sales  in  that  county.  The  New  Albany 
dealer  has  fluid  milk  sales  only  in  Ben¬ 
ton,  Pontotoc,  Tippah  and  Union  Coun¬ 
ties.  Mississippi.  Only  in  Benton  County 
do  regulated  handlers  have  more  than 
one-half  of  the  total  sales.  None  of  the  5 
counties  in  which  these  two  dealers  have 
fluid  milk  sales  is  heavily  populated. 
Regulated  handlers’  sales  in  these  5 
counties  represent  a  very  small  propor¬ 
tion  of  their  total  sales. 

With  respect  to  the  Tupelo  plant,  pres¬ 
ent  marketing  conditions  do  not  warrant 
the  regulation  of  this  plant.  As  previ¬ 
ously  noted,  the  Tupelo  plant  operator 
pays  for  his  raw'  milk  supply  on  the  basis 
of  a  pricing  plan  under  which  the  prices 
for  milk  in  the  various  use  classes  are 
reasonably  comparable  to  the  prices  paid 
by  regulated  handlers.  In  6  of  the  14 
Mississippi  and  Tennessee  counties  in 
which  the  Tupelo  dealer  competes  with 
regulated  handlers,  regulated  handlers 
do  not  have  the  majority  of  the  fluid 
milk  sales.  In  the  remaining  8  counties, 
regulated  handlers  have  slightly  over 
one-half  of  the  fluid  milk  sales  in  3 
counties,  60  percent  of  the  sales  in  one 
county,  and  more  than  60  percent  in  4 
counties. 

None  of  the  14  counties  is  heavily 
populated.  Moreover,  the  two  counties 
with  the  greatest  population  (Lee,  51,700 
and  Monroe,  34,400,  in  Mississippi!  are 
counties  in  which  regulated  handlers 
have  less  than  one-half  of  the  total  sales. 
The  most  populated  of  the  8  counties  in 
which  regulated  handlers  have  a  major¬ 
ity  of  the  sales  in  Alcorn  County,  Missis¬ 
sippi  w'hich  has  a  population  of  28,900. 
Thus,  these  14  counties  do  not  represent 
major  sales  areas  for  presently  regulated 
handlers.  In  this  circumstance,  any  ad¬ 
verse  impact  on  such  handlers  from  not 
including  these  counties  in  the  market¬ 
ing  area  should  be  relatively  minor. 

Although  some  of  the  route  disposition 
of  regulated  handlers  will  extend  beyond 
the  boundaries  of  the  merged  marketing 
area,  It  is  neither  practical  nor  reason¬ 
able  to  extend  the  regulated  area  to 
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cover  all  areas  where  a  handler  has  or 
might  develop  some  route  disposition. 
Nor  is  it  necessary  to  do  so  to  accomplish 
effective  regulation  under  the  order.  The 
marketing  area  herein  proposed  is  a 
practical  one  in  that  it  encompasses  the 
great  bulk  of  the  fluid  milk  sales  areas 
of  regulated  handlers. 

All  producer  milk  received  at  regulated 
plants  must  be  made  subject  to  classified 
pricing  under  the  order,  however,  re¬ 
gardless  of  whether  it  is  disposed  of 
within  or  outside  the  marketing  area. 
Otherwise,  the  effect  of  the  order  would 
be  nullified  and  the  orderly  marketing 
process  would  be  jeopardized. 

If  only  a  regulated  handler’s  “in¬ 
area”  sales  were  subject  to  classification, 
pricing  and  pooling,  a  regulated  handler 
with  Class  I  sales  both  inside  and  out¬ 
side  the  marketing  area  could  assign  any 
value  he  chooses  to  his  outside  sales.  He 
thereby  could  reduce  the  average  cost 
of  all  his  Class  I  milk  below  that  of  other 
regulated  handlers  having  all,  or  sub¬ 
stantially  all,  of  their  Class  I  sales  within 
the  marketing  area. 

Unless  all  milk  of  such  a  handler  were 
fully  regulated  under  the  order,  he  in 
effect  would  not  be  subject  to  effective 
price  regulation.  The  absence  of  effec¬ 
tive  classification,  pricing  and  pooling  of 
such  milk  would  disrupt  orderly  market¬ 
ing  conditions  within  the  regulated  mar¬ 
keting  area  and  could  lead  to  a  complete 
breakdown  of  the  order.  If  a  pool  han¬ 
dler  were  free  to  value  a  portion  of  his 
milk  at  any  price  he  chooses,  it  would 
be  impossible  to  enforce  uniform  prices 
to  all  fully  regulated  handlers  or  a  uni¬ 
form  basis  of  payment  to  the  producers 
who  supply  the  market.  It  is  essential, 
therefore,  that  the  order  price  all  the 
producer  milk  received  at  a  pool  plant 
regardless  of  the  point  of  disposition. 

4(a)  Milk  to  be  priced  and  pooled.  It 
is  necessary  to  designate  clearly  what 
milk  and  which  persons  would  be  sub¬ 
ject  to  the  merged  order.  This  is  accom¬ 
plished  by  providing  definitions  to  de¬ 
scribe  the  persons,  plants  and  milk  to 
which  the  applicable  provisions  of  the 
order  relate. 

The  following  definitions  included  in 
the  order  will  serve  to  identify  the  spe¬ 
cific  types  of  milk  and  milk  products 
to  be  subject  to  regulation  and  the  per¬ 
sons  and  facilities  involved  with  the  han¬ 
dling  of  such  milk  and  milk  products. 
Definitions  relating  to  handling  and  fa¬ 
cilities  are  “route  disposition,”  “distribut¬ 
ing  plant,”  “supply  plant,”  “pool  plant” 
and  “nonpool  plant.”  Definitions  of  per¬ 
sons  include  “producer,”  “handler,” 
“producer-handler”  and  “cooperative  as¬ 
sociation.”  Definitions  relating  to  milk 
and  milk  products  include  “producer 
milk,”  “fluid  milk  product,”  “fluid  cream 
product,”  “filled  milk”  and  “other  source 
milk.”  A  number  of  these  definitions  were 
of  particular  issue  at  the  hearing  and  are 
discussed  below. 

Pool  plant.  Essential  to  the  operation 
of  a  marketwide  pool  is  the  establish¬ 
ment  of  minimum  performance  require¬ 
ments  to  distinguish  between  those 
plants  substantially  engaged  in  serving 
the  fluid  needs  of  the  regulated  market 


and  those  plants  that  do  not  serve  the 
market  in  a  way  or  to  a  degree  that  war¬ 
rants  their  sharing  (by  being  included 
in  the  pool)  in  the  Class  I  utilization  of 
the  market.  The  pooling  standards  for 
distributing  plants  and  supply  plants 
that  are  contained  in  the  attached  order 
would  carry  out  this  concept  under  pres¬ 
ent  marketing  conditions. 

The  following  discussion  sets  forth  the 
pooling  standards  that  should  apply  to 
both  types  of  plants.  To  facilitate  the 
discussion,  it  is  convenient  to  note  at 
this  point  that  the  pooling  standards  for 
a  distributing  plant  or  a  supply  plant 
provide  that  the  plant’s  required  asso¬ 
ciation  with  the  market  shall  be  meas¬ 
ured  in  terms  of  the  proportion  of  its 
receipts  that  is  disposed  of  from  the 
plant.  In  this  case,  such  receipts  should 
include  producer  milk  that  is  diverted 
from  the  plant  to  other  plants.  Although 
diverted  milk  is  not  physically  received 
at  the  plant  from  which  diverted,  it  is. 
nonetheless,  an  integral  part  of  the 
plant’s  supply  of  milk. 

Proponent  supported  the  adoption  of 
such  a  provision  in  the  order.  None  of 
the  three  orders  subject  to  the  hearing 
presently  contains  such  ’a  provision. 

Without  associating  producer  milk 
with  some  pool  plant,  the  pooling  stand¬ 
ards  are  weakened.  Such  standards  are 
intended  to  insure  that  the  milk  sup¬ 
plies  eligible  to  share  in  the  Class  I  pro¬ 
ceeds  in  the  pool  are  those  that  have  a 
reasonable  association  with  the  Class  I 
market.  Diverted  milk  that  is  not  asso¬ 
ciated  with  a  specific  plant  is.  in  effect, 
a  “floating”  supply  of  milk  that  may  be 
used  for  manufacturing  irrespective  of 
the  limitations  that  the  pooling  stand¬ 
ards  are  intended  to  place  on  the  amount 
of  milk  that  may  be  associated  with  the 
pool  for  other  than  Class  I  uses. 

Thus,  when  referring  herein  to  a 
plant’s  receipts  used  in  computing  pool¬ 
ing  percentages,  it  is  intended  that  such 
receipts  include  producer  milk  diverted 
from  the  plant. 

Pool  distributing  plant.  Under  the 
adopted  pooling  standards,  any  distrib¬ 
uting  plant  approved  by  a  duly  consti¬ 
tuted  regulatory  agency  for  the  handling 
of  Grade  A  milk  would  be  a  pool  plant 
if  during  the  month  at  least  50  percent 
of  a  specified  portion  of  its  Grade  A 
receipts  is  disposed  of  as  route  disposi¬ 
tion  or  moved  in  the  form  of  packaged 
fluid  milk  products  to  other  plants  from 
which  it  is  disposed  of  as  route  disposi¬ 
tion  in  the  marketing  area.  Also,  the 
plant’s  route  disposition  in  the  market¬ 
ing  area  must  equal  at  least  10  percent 
of  a  specified  portion  of  its  Grade  A 
receipts.  The  Grade  A  receipts  to  which 
these  percentages  should  apply  are  re¬ 
ceipts  from  producers  (including  allow¬ 
able  diversions),  cooperatives  acting  as 
bulk  tank  handlers  and  other  pool  plants, 
but  excluding  receipts  of  packaged  fluid 
milk  products  from  other  pool  plants. 
Route  disposition  would  mean  any  de¬ 
livery  of  a  fluid  milk  product  classified 
as  Class  I  milk  to  a  wholesale  or  retail 
outlet  (including  any  delivery  through 
a  vendor  or  a  plant  store)  except  de¬ 
livery  to  any  milk  or  filled  milk  receiving 
and/or  processing  plant. 


These  pooling  standards  for  distrib¬ 
uting  plants  are  basically  the  same  as 
those  proposed  at  the  hearing  by  the 
cooperative  association  advocating  the 
merger.  There  was  no  opposition  to  these 
pooling  standards.  The  representative  of 
a  handler  wTho  operates  distributing 
plants  regulated  under  the  Central  Ar¬ 
kansas  and  Memphis  orders  supported 
proponent’s  proposal.  However,  he  asked 
that  fluid  milk  products  packaged  at  the 
Memphis  plant  that  are  shipped  to  the 
Conway  plant  for  route  disposition  count 
toward  qualifying  the  Memphis  plant. 
Otherwise,  he  claimed,  at  certain  times 
of  the  year  the  Memphis  plant  may  not 
meet  the  50  percent  route  disposition 
standard  and,  thus,  would  lose  its  pool¬ 
ing  status. 

The  pooling  standards  under  the 
Memphis  and  Port  Smith  orders  are 
quite  different  from  those  under  the 
Central  Arkansas  order.  This  is  largely 
because  the  latter  order  provides  for  the 
marketwide  pooling  of  producer  returns 
while  the  other  twro  orders  provide  for 
individual  handler  pooling. 

The  Central  Arkansas  pooling  stand¬ 
ards  specify  that  a  distributing  plant 
shall  be  a  pool  plant  if  its  total  route 
sales  are  50  percent  of  its  receipts  of 
milk  from  producers,  cooperatives  acting 
as  bulk  tank  handlers  and  other  pool 
plants  and  10  percent  of  such  receipts 
are  disposed  of  on  routes  within  the 
marketing  area.  The  pooling  standards 
of  the  Fort  Smith  and  Memphis  orders 
differ  in  various  respects,  most  notably 
with  respect  to  the  absence  of  any  total 
route  disposition  requirement.  The  Fort 
Smith  order  only  requires  that  a  plant 
dispose  of  fluid  milk  products  in  the  mar¬ 
keting  area.  The  Memphis  order  requires 
disposition  on  routes  in  the  marketing 
area  in  an  amount  greater  than  1.000 
pounds  per  day  or  not  less  than  5  per¬ 
cent  of  its  total  Class  I  milk  disposition. 
There  is  no  indication,  however,  that  the 
adopted  pooling  standards,  which  are 
patterned  after  those  in  the  Central 
Arkansas  order,  would  cause  any  dis¬ 
tributing  plants  now  regulated  under  the 
three  orders  to  lose  their  status  as  fully 
regulated  plants. 

Requiring  that  a  pool  distributing 
plant  dispose  of  at  least  50-percent  of  its 
specified  Grade  A  receipts  as  packaged 
fluid  milk  products  is  consistent  with 
the  general  supply  situation  for  the  area 
under  consideration.  Except  during  the 
months  of  seasonally  heavy  milk  produc¬ 
tion,  milk  supplies  in  the  Arkansas - 
Memphis  market,  are  somewhat  short 
relative  to  the  demand  in  the  area  for 
Class  I  milk.  It  is  essential  in  this  cir¬ 
cumstance  that  available  milk  supplies 
in  the  market  be  channeled  primarily 
into  fluid  uses.  For  this  reason,  a  pool 
distributing  plant  in  this  market  should 
be  primarily  engaged  in  the  fluid  milk 
business  and  not  in  the  manufacture  of 
milk  products. 

Proponent  cooperative  proposed  that  a 
distributing  plant  which  meets  the  10- 
percent  in-area  standard  during  the  cur¬ 
rent  month  and  which  had  met  the  50- 
percent  Class  I  disposition  requirement 
in  the  previous  month  continue  to  be  a 
pool  plant  until  the  fourth  consecutive 
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month  in  which  the  plant  fails  to  meet 
the  50-percent  standard. 

Under  the  cooperative’s  proposal,  a 
distributing  plant  would  have  to  meet 
the  50 -percent  disposition  requirement 
only  once  every  four  months.  Such  a 
minimum  pooling  standard  would  not  be 
consistent  with  the  record  evidence 
which  indicates  that  this  is  a  relatively 
“tight”  market  and  that  milk  supplies  as¬ 
sociated  with  the  market  should  be 
available  basically  for  Class  I  use.  Ac¬ 
cordingly,  the  proposal  by  proponent  co¬ 
operative  that  would  provide  an  excep¬ 
tion  to  the  basic  50-percent  standard 
should  be  denied. 

Packaged  fluid  milk  products  which 
are  transferred  between  pool  distributing 
plants  should  be  included  in  the  dispo¬ 
sition  of  the  transferor-plant  in  qualify¬ 
ing  for  pooling  status.  Thus,  such  re¬ 
ceipts  should  be  excluded  from  the  dispo¬ 
sition  as  well  as  from  the  receipts  at  the 
second  plant  in  determining  its  pool 
plant  status.  Unless  they  are  excluded  in 
computing  the  Class  I  disposition  at  the 
second  pool  plant  and  succeeding  pool 
plants,  such  receipts  could  be  used  to 
qualify  an  unlimited  amount  of  milk  by 
moving  the  packaged  fluid  milk  products 
from  plant  to  plant.  This  provision 
should  accommodate  the  handler  who 
transfers  packaged  fluid  milk  products 
between  his  two  distributing  plants  at 
Conway,  Arkansas  and  Memphis,  Ten¬ 
nessee.  At  the  Memphis  plant  substan¬ 
tially  more  than  50  percent  of  the  plant’s 
receipts  are  utilized  as  packaged  fluid 
milk  products.  However,  because  large 
quantities  of  these  packaged  products  are 
transferred  to  the  Conway  plant  for 
route  disposition,  the  Memphis  plant  in 
some  months  does  not  have  actual  route 
disposition  amounting  to  50  percent  of 
its  receipts.  Under  these  circumstances  it 
is  desirable  that  the  order  provisions  be 
drafted  to  permit  this  Memphis  plant  to 
retain  its  pool  plant  status. 

A  plant  distributing  less  than  10  per¬ 
cent  of  its  receipts  inside  the  marketing 
area  (either  directly  on  routes  or  through 
other  plants)  should  not  be  a  fully  regu¬ 
lated  plant  under  the  merged  order.  The 
plant,  with  its  limited  degree  of  associa¬ 
tion  with  the  market,  is  not  a  major  com¬ 
petitive  factor  for  fully  regulated  han¬ 
dlers  whose  sales  are  largely  or  entirely 
in  the  marketing  area.  Such  regulation  is 
not  necessary  to  assure  the  orderly  mar¬ 
keting  of  milk  in  the  proposed  market. 
Payment  provisions  applicable  to  such  a 
plant  are  contained  in  the  attached  order 
to  assure  that  route  disposition  in  the 
marketing  area  from  such  a  plant  is 
treated  in  such  a  way  as  to  minimize 
any  buying  advantage  on  raw  milk  this 
plant  might  have  relative  to  fully  regu¬ 
lated  handlers.  The  order  would  require 
a  pool  payment  on  such  sales  equal  to  the 
difference  between  the  order’s  Class  I 
and  weighted  average  prices.  As  an  alter¬ 
native,  the  plant  could  pay  its  dairy 
farmers  the  classified  use  value  for  all 
receipts.  These  payment  arrangements 
have  been  applicable  under  the  Central 
Arkansas  marketwide  pool  order  for 
many  years. 


It  is  possible  that  a  distributing  plant 
may  meet  the  pooling  requirements  of 
two  orders  during  the  same  month.  As 
under  the  present  orders,  the  merged 
order  should  provide  certain  guidelines 
for  determining  under  which  order  the 
plant  should  be  regulated. 

A  distributing  plant  that  has  route  dis¬ 
position  in  two  marketing  areas  should  be 
regulated  in  the  market  in  which  it  has 
the  greater  route  sales.  However,  if  a 
plant  regulated  under  the  merged  order 
should  have  greater  sales  in  another 
market,  the  plant  should  remain  regu¬ 
lated  under  the  merged  order  until  the 
third  consecutive  month  in  which  it  has 
greater  route  disposition  in  the  other 
marketing  area.  This  should  limit  the 
disruptive  shifting  between  orders  on  a 
month-by-month  basis  that  can  occur 
when  intermarket  distribution  results  in 
qualifying  a  distributing  plant  for  pool¬ 
ing  under  more  than  one  order.  This 
procedure,  which  was  proposed  by  the 
merger  proponent,  is  now  provided  in  the 
Memphis  order.  The  Central  Arkansas 
order  contains  a  similar  provision  but  re¬ 
tains  regulation  of  the  plant  until  the 
sixth  consecutive  month  in  which  it  has 
greater  route  disposition  in  the  other 
marketing  area.  The  Fort  Smith  order 
excepts  the  plant  from  regulation  the 
first  month  in  which  it  disposes  of  more 
Class  I  milk  in  another  marketing  area. 

The  possibility  of  plants  being  asso¬ 
ciated  with  the  Arkansas-Memphis  mar¬ 
ket  and  other  adjacent  markets  does  exist 
and  such  a  provision  could  have  rele¬ 
vancy.  A  “lock-in”  provision  comparable 
to  the  Memphis  provision  is  reasonable 
and  should  be  included  in  the  merged 
order  as  requested  by  proponent.  This 
provision  should  be  based  only  on  route 
disposition  in  the  respective  marketing 
areas,  rather  than  including  transfers  of 
packaged  fluid  milk  products  to  other 
plants -from  which  it  is  disposed  of  as 
route  disposition  in  the  respective  mar¬ 
keting  areas.  Otherwise,  it  would  not  be 
clear  whether  a  distributing  plant  which 
has  greater  route  disposition  in  another 
marketing  area  but  greater  overall  dis¬ 
position  of  packaged  fluid  milk  products 
in  this  marketing  area  would  be  regu¬ 
lated  by  this  order  or  the  order  in  which 
it  has  greater  route  disposition. 

Pool  supply  plant.  Any  supply  plant 
approved  by  a  duly  constituted  regula¬ 
tory  agency  for  the  handling  of  Grade  A 
milk  should  be  a  pool  plant  in  any 
month  in  which  50  percent  or  more  of  its 
receipts  of  Grade  A  milk  from  dairy 
farmers  and  cooperatives  acting  as  bulk 
tank  handlers  is  transferred  in  the  form 
of  bulk  fluid  milk  products  to  pool  dis¬ 
tributing  plants.  A  plant  which  was 
pooled  in  each  of  the  months  of  Septem¬ 
ber  through  January  should  be  accorded 
pool  plant  status  during  the  following 
months  of  February  through  August  re¬ 
gardless  of  its  shipments  to  distributing 
plants  during  such  months. 

Proponent  cooperative  association  pro¬ 
posed  initially  that  a  supply  plant  ship 
at  least  75  percent  of  its  specified  re¬ 
ceipts  to  distributing  plants  in  order  to 
qualify  as  a  pool  plant.  At  the  hearing, 


proponent  modified  its  proposal,  lower¬ 
ing  the  shipping  percentage  to  50  per¬ 
cent  to  qualify  in  any  month.  However, 
for  a  supply  plant  to  have  automatic 
pooling  status  during  the  months  of  Feb¬ 
ruary  through  August,  the  cooperative 
would  require  the  plant  to  ship  at  least 
75  percent  of  its  specified  receipts  during 
the  previous  September  through  January 
period.  Proponent  urged  the  higher  ship¬ 
ping  requirements  because  a  very  high 
proportion  of  milk  received  in  this  mar¬ 
ket  is  used  in  Class  I  and  supply  plants 
need  an  incentive  to  furnish  bulk  fluid 
milk  to  meet  these  fluid  demands.  It 
stated  that  this  is  especially  true  during 
the  short  production  months  of  Septem¬ 
ber  through  January. 

The  witness  for  a  Memphis,  Tennessee 
regulated  handler  proposed  that  the  min¬ 
imum  shipping  percentage  for  supply 
plants  be  50  percent  and  that  supply 
plants  pooled  on  this  basis  during  the 
months  of  September  through  January 
be  afforded  automatic  pooling  status  the 
following  February  through  August.  This 
witness  testified  that  the  75  percent  ship¬ 
ping  requirement  supported  by  propo¬ 
nent  cooperative  was  too  high.  The  Mem¬ 
phis  handler’s  proposal  was  based  upon 
the  minimum  shipping  requirements  con¬ 
tained  in  several  nearby  order  markets 
as  well  as  the  present  Central  Arkansas 
order. 

The  pooling  provisions  for  supply 
plants  in  the  present  Central  Arkansas 
order  are  very  similar  to  those  proposed 
by  the  Memphis  handler,  except  that 
presently  the  qualifying  months  are  Oc¬ 
tober  through  January  for  automatic 
pooling  status  during  the  following  Feb¬ 
ruary  through  September.  The  Fort 
Smith  order  does  not  provide  for  the 
regulation  of  supply  plants.  In  the  Mem¬ 
phis  order  supply  plants  are  regulated 
every  month  in  which  they  transfer 
70,000  pounds  or  more  of  fluid  milk 
products  (bulk  or  packaged)  to  regulated 
distributing  plants. 

At  the  present  time,  the  two  plants 
that  are  supplying  milk  to  Memphis 
distributing  plants  are  the  only  supply 
plants  regulated  under  the  three  orders. 
Proponent  cooperative  association  oper¬ 
ates  a  supply  plant  at  Martin,  Tennessee 
and  the  cooperative  association  that 
supported  the  merger  operates  one  at 
Jackson,  Missouri.  Witnesses  for  both 
cooperative  associations  testified  that  vir¬ 
tually  100  percent  of  the  milk  received 
at  these  plants  is  shipped  to  Memphis 
distributing  plants. 

Supply  plant  pooling  standards  for  the 
merged  order  should  assure  that  supply 
plants  associated  with  the  market  will 
make  milk  available  to  distributing  plants 
at  the  times  and  in  the  quantities  needed. 
The  pooling  standards  adopted  herein 
are  designed  to  provide  this  assurance. 

The  50  percent  shipping  requirement 
set  forth  in  the  attached  order  now  is 
applicable  in  the  Central  Arkansas  order. 
It  is  significantly  higher  than  the  re¬ 
quirement  set  forth  in  the  Memphis  order 
under  which  the  two  existing  supply 
plants  are  now  regulated.  Under  the  in¬ 
dividual  handler  type  pooling  in  the 
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Memphis  market,  it  is  not  necessary  to 
establish  pooling  standards  to  encourage 
supply  plants  to  ship  milk  to  distributing 
plants  because  each  handler  pays  his 
producers  a  blend  price  that  is  based  only 
upon  his  utilization  of  milk.  This  in  it¬ 
self  tends  to  encourage  the  shipment  of 
milk  for  Class  I  use.  Under  marketwide 
pooling,  as  contained  in  the  Central  Ar¬ 
kansas  and  the  attached  order,  supply 
plants  do  not  have  as  great  an  incentive 
to  ship  milk  because  an  individual  han¬ 
dler’s  utilization  of  milk  does  not  estab¬ 
lish  the  blend  price  that  is  payable  to  his 
producers.  Thus,  minimum  performance 
requirements  for  pool  supply  plants  that 
reflect  local  supply  and  demand  condi¬ 
tions  are  necessary  to  assure  that  distrib¬ 
uting  plants  will  have  adequate  milk  sup¬ 
plies  for  fluid  use.  On  the  basis  of  this 
record,  a  shipping  requirement  of  50 
percent  should  assure  that  supply  plants 
under  the  order  will  make  sufficient  quan¬ 
tities  of  milk  available  to  distributing 
plants. 

Although  the  Arkansas-Memphis  mar¬ 
ket  is  a  relatively  short  market,  the  de¬ 
mand  for  supply  plant  milk  may  not  be 
as  great  in  some  months  as  in  others 
because  of  seasonal  swings  in  milk  pro¬ 
duction.  To  avoid  unnecessary,  as  well 
as  uneconomical,  movements  of  milk  to 
the  market  merely  to  assure  the  con¬ 
tinued  pooling  of  a  plant,  the  merged 
order  should  not  require  shipments  to 
distributing  plants  during  certain 
months  for  those  plants  writh  an  estab¬ 
lished  association  with  the  market.  If 
a  supply  plant  is  pooled  under  the  order 
in  each  of  the  months  of  September 
through  January,  it  should  be  allowed 
pool  plant  status  for  the  following 
months  of  February  through  August  ir¬ 
respective  of  its  shipments  to  distributing 
plants.  The  plant  should  be  accorded 
pool  plant  status  during  the  February- 
August  period  if  such  status  is  requested 
by  the  plant  operator.  If,  however,  the 
plant  loses  its  approval  to  handle  Grade 
A  milk  during  any  of  these  months,  it 
should  lose  its  automatic  pooling  status 
for  the  remainder  of  the  February- 
August  period. 

The  demand  for  supply  plant  milk  may 
be  less  during  the  months  of  seasonally 
heavy  milk  production  than  during  the 
other  months.  Also,  demand  may  tend 
to  drop  dining  the  summer  with  the  clos¬ 
ing  of  schools.  With  nearby  milk  sup¬ 
plies  generally  more  adequate  during  the 
February-August  period  relative  to  con¬ 
sumer  demand,  distributing  plants  may 
not  need  to  rely  as  much  on  supply 
plants  for  a  full  supply  of  milk.  Thus, 
no  minimum  shipments  should  be  re¬ 
quired  in  the  months  of  February 
through  August  for  a  plant  that  was  a 
pool  supply  plant  during  the  qualifying 
months. 

The  proposal  set  forth  by  the  merger 
proponent  to  add  September  as  one  of 
the  five  qualifying  months  for  supply 
plants  to  obtain  automatic  pooling  status 
for  the  following  February-August  period 
should  be  adopted.  September  is  the  first 
month  of  the  school  year  in  which 
schools  are  open  throughout  the  entire 
month.  This  causes  an  increase  in  the 
demand  for  fluid  milk.  At  the  same  time, 


milk  production  beginning  its  seasonal 
decline.  The  demand  for  supply  plant 
milk  in  September  thus  can  be  expected 
to  be  greater  than  in  the  earlier  months 
of  automatic  pooling.  The  record  evi¬ 
dence  indicates  that  for  the  past  3  years 
Class  I  sales  in  September  in  the  three 
markets  exceeded  such  sales  in  August 
by  2-4  million  pounds.  Also,  the  per¬ 
centage  of  producer  milk  used  in  Class 
I  is  about  5  percentage  points  higher  in 
September  than  in  August. 

There  is  no  need  to  require  a  supply 
plant  to  ship  75  percent  of  its  receipts 
to  distributing  plants  during  each  of  the 
months  of  September-January  in  order 
to  qualify  for  automatic  pooling  status 
during  the  following  months  of  Febru¬ 
ary-August.  There  was  no  demonstration 
on  the  record  that  a  performance  stand¬ 
ard  at  this  level  is  necessary  to  assure 
that  supply  plants  will  make  adequate 
quantities  of  milk  available  to  distribut¬ 
ing  plants  for  fluid  use. 

Since  supply  plants  generally  receive 
and  assemble  for  transshipment  to 
distributing  plants  the  milk  of  producers 
located  further  away  from  the  market 
than  direct-ship  producers,  they  are  in 
a  position  to  perform  a  “balancing” 
function  for  the  market.  On  peak  bottling 
days  during  the  week,  most  of  the  milk 
received  at  a  supply  plant  may  be  needed 
at  distributing  plants  to  fill  their  fluid 
requirements.  On  other  days  of  the  week, 
especially  weekends  and  holidays,  very 
little  milk  may  be  needed  at  distributing 
plants  from  supply  plant  sources.  At 
least  8  days  each  month  fall  on  weekends, 
and  in  some  months  there  are  as  many 
as  10  weekend  days.  The  weekend  days 
plus  holidays  represent  between  25  and 
35  percent  of  the  days  in  a  month.  Thus, 
a  75  percent  shipping  requirement  for 
supply  plants  would  mean  that  they 
would  have  to  ship  all  of  their  receipts 
during  the  week  to  distributing  plants 
plus  some  of  their  receipts  on  weekends 
and  holidays.  Since  most  distributing 
plants  do  not  receive  and  package  fluid 
milk  on  weekends  and  holidays,  this 
could  place  an  undue  hardship  on  supply 
plants  serving  the  market  on  a  regular 
and  continuing  basis.  It  could  result  in 
the  uneconomic  movement  of  milk  by 
supply  plant  operators  who  would  be 
forced  into  transporting  the  unneeded 
milk  to  a  distributing  plant  where  it 
would  be  "received”  and  then  back- 
hauling  the  milk  to  a  manufacturing 
facility  to  qualify  the  supply  plant  as  a 
pool  plant.  Although  the  record  indicates 
that  the  only  two  supply  plants  now  in¬ 
volved  ship  virtually  all  of  their  milk, 
the  merged  order  nevertheless  should 
recognize  the  possibility  of  other  supply 
plants  coming  onto  the  market  and 
having  a  somewhat  different  demand 
situation. 

The  proposal  to  require  a  supply  plant 
to  ship  75  percent  of  its  receipts  during 
each  of  the  months  of  September-Janu¬ 
ary  in  order  to  qualify  for  automatic 
pooling  status  also  would  result  In  an 
inconsistent  application  of  pooling 
standards  to  supply  plants  that  may  be 
associated  with  the  merged  market.  The 
purpose  of  the  pooling  standards  for 


supply  plants  is  to  assure  that  such 
plants  associated  with  the  market  will 
make  milk  available  to  distributing 
plants  for  fluid  use.  There  is  no  need 
during  the  qualifying  months  to  have 
certain  supply  plants  make  75  percent 
of  their  milk  available  while  requiring 
other  plants  to  make  only  50  percent  of 
their  milk  available  to  distributing 
plants.  The  same  minimum  level  of 
shipments  should  be  required  of  all 
plants  during  the  September-January 
period. 

The  provision  in  the  present  Central 
Arkansas  order  that  pools  a  supply  plant 
operated  by  a  cooperative  association  if 
total  receipts  at  pool  plants  of  other 
handlers  from  members  of  the  associa¬ 
tion  are  not  less  than  50  percent  of  the 
total  milk  delivered  by  the  cooperative’s 
member  producers  during  the  month  and 
shipments  from  the  plant  to  distributing 
plants  are  not  less  than  25  percent  of  the 
plant’s  receipts  of  producer  milk  should 
not  be  included  in  the  Arkansas-Memphis 
order.  Proponent  cooperative  association 
proposed  deletion  of  this  provision  on  the 
basis  that  it  has  not  been  used  to  qualify 
a  supply  plant  in  the  past  and  is  very 
unlikely  to  be  used  to  qualify  such  a  plant 
in  the  foreseeable  future.  In  view  of  its 
apparent  inapplicability  to  current  mar¬ 
keting  practices,  it  is  reasonable  that 
the  provision  be  dropped. 

The  pool  supply  plant  provisions 
should  not  apply  to  a  supply  plant  that 
has  automatic  pool  status  under  another 
order  but  also  qualifies  as  a  pool  plant 
under  the  merged  order.  On  the  other 
hand,  a  plant  having  automatic  pool 
status  under  the  Arkansas-Memphis 
order  should  remain  pooled  under  this 
order  (if  the  plant  operator  chooses  to 
retain  such  status)  even  though  the 
plant  qualifies  for  pooling  status  under 
another  order.  A  supply  plant  that 
qualifies  for  automatic  pool  plant  status 
has  demonstrated  its  primary  association 
with  this  market.  Accordingly,  it  should 
not  lose  its  pool  status  during  the 
months  of  automatic  pooling  because  of 
shipments  to  another  order  market. 

It  is  unlikely  that  the  merged  order  can 
be  made  effective  by  September  1,  1977. 
In  such  event,  certain  transitional  pro¬ 
visions  are  needed  to  assure  that  supply 
plants  which  have  demonstrated  an  ade¬ 
quate  association  with  the  individual 
markets  included  in  the  merger  (or  with 
the  merged  market)  will  be  eligible  under 
the  merged  order  for  automatic  pooling 
during  the  months  of  February-August 
1978.  For  this  purpose,  such  eligibility 
should  be  deemed  to  have  been  estab¬ 
lished  if  the  plant  was  a  pool  supply 
plant  under  the  merged  order  or,  prior 
to  the  merger,  a  fluid  milk  plant  pur¬ 
suant  to  §  1097.7(b)  of  the  Memphis 
order  or  a  pool  supply  plant  under  the 
Central  Arkansas  order  during  the 
months  of  September  1977  through  Jan¬ 
uary  1978. 

Nonpool  plant.  A  definition  of  “non¬ 
pool  plant”  is  provided  to  facilitate  form¬ 
ulation  of  the  various  provisions  of  the 
order  as  they  apply  to  such  a  plant.  The 
three  separate  orders  now  contain  com¬ 
parable  nonpool  plant  definitions. 
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Handler.  The  Impact  of  regulation 
under  an  order  is  primarily  on  handlers. 
The  handler  definition  Identifies  per¬ 
sons  who  will  have  responsibility  for 
filing  reports  and  making  payments  for 
milk  under  the  merged  order. 

Accordingly,  the  order  should  desig¬ 
nate  handler  status  for  the  following 
persons : 

( 1 )  The  operator  of  a  pool  plant; 

(2)  A  Cooperative  association  with  re¬ 
spect  to  milk  that  is  diverted  for  its  ac¬ 
count; 

(3)  A  cooperative  association  with  re¬ 
spect  to  bulk  tank  milk  picked  up  at  the 
farm  for  delivery  to  a  pool  plant; 

(4)  The  operator  of  a  partially  regu¬ 
lated  distributing  plant: 

(5)  A  producer-handler;  and 

(6)  The  operator  of  an  other  order 
plant  from  which  milk  is  disposed  of  in 
the  market. 

Such  persons  are  now  defined  in  most 
cases  as  handlers  under  the  three  orders. 
It  was  proposed  that  the  designation  of 
such  persons  as  handlers  be  continued. 

Although  a  cooperative  association 
would  continue  in  certain  situations  to 
be  a  handler  for  farm  bulk  tank  milk  and 
for  diverted  milk,  the  responsibilities  of 
such  a  handler  should  be  somewhat  dif¬ 
ferent  than  those  now  set  forth  in  the 
individual  orders.  In  the  case  of  bulk 
tank  milk,  a  cooperative  should  be  a  han¬ 
dler  with  respect  to  any  such  milk  which 
it  receives  for  its  account  from  the  farm 
of  a  prdducer  for  delivery  to  a  pool  plant 
of  another  handler  in  a  tank  truck 
owned  and  operated  by,  or  under  the  con¬ 
trol  of,  such  cooperative.  However,  should 
there  be  a  mutual  arrangement  between 
the  cooperative  and  the  plant  operator 
whereby  the  plant  operator  will  be  the 
handler  for  such  milk  and  will  purchase 
such  milk  on  the  basis  of  weights  deter¬ 
mined  from  its  measurement  at  the  farm 
and  butterfat  tests  determined  from 
farm  bulk  tank  samples,  the  cooperative 
need  not  act  in  a  handler  capacity  with 
respect  to  such  milk.  These  provisions 
are  the  same  as  those  proposed  by  pro¬ 
ponent  cooperative.  There  was  no  op¬ 
position. 

When  the  milk  of  any  producer  is  com¬ 
mingled  in  a  tank  truck  with  that  of 
other  producers,  the  identity  of  the  indi¬ 
vidual  producer’s  milk  is  lost.  The 
amount  of 'the  producer’s  milk  in  the 
truck  and  the  butterfat  content  thereof 
can  be  determined  only  from  measure¬ 
ment  of  the  milk  at  the  farm  and  from 
milk  samples  taken  from  the  farm  tank. 
After  the  milk  has  been  pumped  from  the 
individual  producer’s  farm  tank  into  the 
tank  truck  of  the  hauler  and  commingled 
with  the  milk  of  other  producers,  there  is 
no  opportunity  to  measure,  sample,  or 
reject  the  milk  of  an  individual  producer. 

Much  of  the  milk  received  at  pool 
plants  in  this  marketing  area  is  picked 
up  at  the  farm  in  trucks  owned  or  op¬ 
erated  by,  or  under  the  control  of,  co¬ 
operative  associations.  In  this  case,  it  is 
only  the  association  that  ftas  the  op¬ 
portunity  to  measure  and  sample  the 
milk  of  individual  producers  that  is  re¬ 
ceived  at  the  pool  plant.  In  the  absence 


of  any  agreement  by  the  plant  operator 
to  be  the  handier  for  the  milk,  the  asso¬ 
ciation  necessarily  must  be  the  respon¬ 
sible  handler  for  the  milk  as  it  leaves  the 
farm. 

When  a  cooperative  is  the  handler  for 
farm  bulk  tank  milk,  certain  account¬ 
ing  and  payment  procedures  should  ap¬ 
ply  under  the  merged  order  with  respect 
to  such  milk.  As  provided  ill  the  attached 
order,  the  milk  would  be  considered  as  a 
receipt  of  producer  milk  by  the  coopera¬ 
tive  at  the  location  of  the  pool  plant  to 
which  the  milk  is  delivered.  The  purchase 
of  such  milk  by  the  pool  plant  operator 
would  be  treated  as  an  interhandler 
transfer  but  would  be  classified  pro 
rata  with  producer  milk  that  the  pool 
plant  operator  may  receive.  The  pool 
plan  operator  would  be  obligated  to  the 
producer-settlement  fund  for  the  milk 
received  directly  from  producers  and  by 
transfer  from  bulk  tank  cooperative 
handlers  at  its  classified  use  value. 
The  cooperative  in  turn  would  be  paid 
from  the  producer-settlement  fund  by 
the  market  administrator  at  the  blend 
price.  This  is  in  contrast  to  the  pro¬ 
cedure  under  the  Central  Arkansas  order 
whereby  the  cooperative  accounts  to  the 
pool  at  class  prices  for  the  milk  deliv¬ 
ered  to  pool  plants.  Under  the  Memphis 
order  the  milk  delivered  by  the  coopera¬ 
tive  is  now  treated  as  a  receipt  of  pro¬ 
ducer  milk  by  the  plant  operator.  The 
Port  Smith  order  does  not  contain  a  pro¬ 
vision  for  a  cooperative  association  to  be 
a  handler  on  bulk  milk  received  at  pro¬ 
ducers’  farms  for  delivery  to  pool  plants 
of  other  handlers. 

The  adopted  accounting  and  payment 
procedure  will  facilitate  administration 
of  the  order  with  respect  to  matters  of 
financial  responsibility  and  audit  adjust¬ 
ments.  It  is  the  pool  plant  operator  who 
processes  the  milk  and  distributes  it  to 
consumers.  It  is  reasonable,  then,  that 
the  responsibility  for  accounting  for  the 
utilization  of  such  milk  and  for  its  pay¬ 
ment  be  placed  directly  on  the  plant  op¬ 
erator.  Were  settlement  with  the  pool  to 
be  made  by  the  cooperative  association, 
i.e.,  should  the  plant  operator  settle  with 
the  cooperative  at  class  prices  and  the 
cooperative  pay  to  the  producer-settle¬ 
ment  fund,  an  unnecessary  third  party  is 
involved  in  the  transaction.  Also,  the 
adopted  procedure  will  facilitate  the 
handling  of  audit  adjustments  that 
might  result  from  the  verification  of  a 
plant’s  utilization  of  milk.  An  error  in 
the  reported  classification  of  milk  at  the 
pool  plant,  for  example,  would  not  re¬ 
quire  a  related  adjustment  in  the  coop¬ 
erative’s  classification  of  milk  and  thus 
its  obligation  to  the  pool  for  such  milk. 

A  pool  plant  operator  receiving  farm 
bulk  tank  milk  from  a  cooperative  also 
should  be  responsible  for  paying  to  the 
market  administrator  the  administrative 
assessment  on  such  milk.  The  audit  and 
verification  activities  of  the  market  ad¬ 
ministrator  relate  essentially  to  the  op¬ 
erations  of  the  pool  plant  where  the  milk 
is  processed.  As  in  the  case  of  producer 
milk  which  he  receives  from  the  farm, 
the  plant  operator  thus  should  pay  his 
pro  rata  share  of  the  administrative  costs 


on  milk  received  from  the  cooperative 
in  its  capacity  as  a  bulk  tank  handler. 

When  the  cooperative  assumes  its  role 
as  the  responsible  handler  on  farm  bulk 
tank  milk,  the  pool  plant  operator  may 
buy  such  milk  on  the  basis  of  measure¬ 
ments  determined  at  the  farm.  Usually, 
the  quantity  of  milk  picked  up  at  the 
farm  slightly  exceeds  the  quantity  ascer¬ 
tained  as  actually  received  at  the  plant. 
In  such  cases,  the  difference  should  be 
considered  as  a  receipt  of  producer  milk 
by  the  cooperative  association  at  the  lo¬ 
cation  of  the  pool  plant  where  the  milk 
in  the  tank  truck  was  delivered.  The  co¬ 
operative  should  be  obligated  to  settle 
with  the  producer-settlement  fund  and 
to  pay  the  administrative  assessment  on 
the  milk  involved. 

The  pool  plant  operator  should  be  per¬ 
mitted  under  the  merged  order  to  be  the 
responsible  handler  on  bulk  tank  milk 
moved  by  the  cooperative  from  the  farm 
to  the  plant  if  both  the  cooperative  and 
the  pool  plant  operator  notify  the  mar¬ 
ket  administrator  that  they  have  agreed 
to  such  a  handler  arrangement  and  that 
the  plant  operator  agrees  to  purchase 
the  milk  on  the  basis  of  weights  and  tests 
determined  at  the  fann.  Under  this  ar¬ 
rangement,  the  pool  plant  operator 
would  be  responsible  for  the  milk  in  the 
same  manner  as  for  producer  milk  that 
he  receives  at  his  plant  directly  from  the 
farm. 

A  cooperative  association  also  should 
be  a  handler  with  respect  to  the  milk  of 
a  producer  which  is  diverted  for  the  ac¬ 
count  of  the  association  from  a  pool 
plant  of  another  handler  to  a  nonpool 
plant  that  is  not  a  producer-handler 
plant.  All  three  orders  proposed  to  be 
merged  provide  that  a  cooperative  may 
act  as  a  handler  for  diverted  milk.  Con¬ 
tinuation  of  this  handling  arrangement 
will  facilitate  the  movement  of  milk  not 
needed  for  fluid  use  to  nonpool  plants 
for  manufacturing. 

Hie  merged  order  should  afford  all 
cooperatives  in  the  market  flexibility  in 
the  arrangements  under  which  they  sell 
milk  to  pool  plants  or  dispose  of  reserve 
supplies.  If  it  so  chooses,  a  cooperative 
should  be  able  to  pick  up  the  milk  of 
nonmember  producers  along  with  the 
milk  of  its  members  for  delivery  to  a  pool 
plant  or  for  diversion  to  nonpool  plants. 
This  procedure  will  enable  the  coopera¬ 
tive  to  act  as  the  marketing  agent  for  a 
nonmember  producer  who,  although  he 
has  not  become  a  member  of  the  cooper¬ 
ative.  has  contracted  with  the  coopera¬ 
tive  to  act  as  the  marketing  agent  for  his 
milk.  Nothing  in  the  order  would  require 
a  cooperative  to  pick  up  the  milk  of  non¬ 
member  producers.  It  would  provide, 
however,  that  when  a  cooperative  does 
pick  up  milk  of  nonmember  producers  on 
trucks  under  its  control  it  must  assume 
varying  degrees  of  responsibility  with  re¬ 
spect  to  such  milk,  depending  on  the 
handling  arrangements  made.  Proponent 
cooperative  supported  such  a  provision 
at  the  hearing. 

The  Capper-Volstead  Act  provides  the 
criteria  by  which  cooperative  associa¬ 
tions  are  determined  to  be  qualified  co¬ 
operatives  under  the  Agricultural  Mar- 
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keting  Agreement  Act.  With  the  adopted 
handler  definition,  the  merged  order 
would  be  consistent  with  that  provision 
of  the  Capper- Volstead  Act  which  rec¬ 
ognizes  that  cooperatives  may  “deal  in 
the  products  of  nonmem bers"  and  which 
limits  such  dealings  to  amounts  not 
greater  in  value  than  are  “handled  by  it 
for  members.” 

Producer-handler .  The  merged  order 
should  provide  for  the  exemption  of  a 
“producer-handler"  from  the  pooling 
and  pricing  provisions  of  the  order.  Such 
producer-handler  provisions,  however, 
should  be  modified  from  those  contained 
in  the  present  three  orders. 

As  adopted  herein,  a  producer-handler 
would  be  any  person  who  operates  a  dairy 
farm  and  a  processing  plant  and  who  re¬ 
ceives  no  fluid  milk  products  from  sourc¬ 
es  other  than  his  own  farm  production 
and  by  transfer  from  pool  plants  and 
other  order  plants.  Any  such  receipts 
from  pool  plants  and  other  order  plants 
during  the  month  could  not  exceed  the 
lesser  of  20,000  pounds  or  5  percent  of 
his  Class  I  disposition.  A  producer-han¬ 
dler  could  not  dispose  of  any  other  source 
milk  in  the  form  of  a  fluid  milk  product 
except  receipts  from  other  order  plants 
and  nonfat  milk  solids  used  only  to  for¬ 
tify  fluid  milk  products.  To  qualify  as  a 
producer-handler,  such  person  would 
have  to  provide  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  farm  and 
other  resources  necessary  for  his  own 
farm  production  of  milk  and  the  man¬ 
agement  and  operation  of  the  processing 
plant  are  the  personal  enterprise  and 
risk  of  such  person. 

Presently,  the  three  orders  to  be 
merged  define  a  producer-handler  as  a 
dairy  farmer  who  operates  a  distributing 
plant  and  who  receives  no  milk  from 
other  dairy  farmers.  The  Central  Arkan¬ 
sas  order  provides  further  that  he  shall 
not  receive  other  source  milk  or  milk  a 
cooperative  association  acting  as  a  bulk 
tank  handler.  There  are  no  provisions  in 
the  present  orders  that  such  person  pro¬ 
vide  proof  satisfactory  to  the  market  ad¬ 
ministrator  that  all  the  resources  neces¬ 
sary  for  his  own  production  of  milk  and 
the  management  and  operation  of  the 
processing  plant  be  the  personal  enter¬ 
prise  and  risk  of  such  person. 

The  producer-handler  definition  con¬ 
tained  herein  is  similar  to  the  one  pro¬ 
posed  by  the  merger  proponent.  How¬ 
ever.  the  amount  of  fluid  milk  products 
a  producer-handler  could  receive  from 
Federally  regulated  sources  would  be 
10.000  pounds  greater  than  was  proposed. 
Also,  proponent’s  proposal  to  charge  pro¬ 
ducer-handlers  an  administrative  assess¬ 
ment  is  denied. 

At  the  hearing,  a  handler  who  operates 
a  distributing  plant  regulated  under  the 
Memphis  order  took  the  position  that  no 
exemption  of  any  kind  is  authorized  un¬ 
der  the  Act  for  distributors  with  own- 
farm  production.  In  this  connection,  the 
handler  made  a  motion  to  delete  from 
the  record  any  testimony  concerning 
producer-handlers  and  to  exclude  any 
producer -handler  provisions  from  the 
order.  Another  Memphis  handler  joined 


in  this  motion,  which  was  denied  by  the 
presiding  Administrative  Law  Judge.  In 
his  brief,  the  handler  who  made  the  mo¬ 
tion  asked  that  the  Judge’s  denial  be 
reversed. 

The  presiding  Judge  was  correct  in 
denying  this  motion  and  in  allowing  tes¬ 
timony  to  be  received  concerning  pro¬ 
ducer-handler  provisions.  Such  provi¬ 
sions  are  contained  in  each  of  the  present 
orders  under  consideration.  Their  con¬ 
tinuation  under  the  proposed  merged 
order  is  a  relevant  matter  in  this  pro¬ 
ceeding  and  any  testimony  relating  to 
this  issue  is  properly  a  part  of  the  record 
of  this  proceeding. 

Experience  under  Federal  orders  over 
many  years  has  demonstrated  that  effec¬ 
tive  regulation  can  be  insured  without 
the  full  regulation  of  individuals  who 
produce,  process,  and  distribute  substan¬ 
tially  only  milk  produced  on  their  own 
farm  and  who  buy  no  milk  from  other 
dairy  farmers.  Typically,  a  producer- 
handler  conducts  a  relatively  small 
family-type  operation  in  which  he  proc¬ 
esses,  packages  and  distributes  only  the 
milk  produced  on  his  own  farm.  Full  reg¬ 
ulation  of  such  operations  usually  results 
in  considerable  difficulty  in  administer¬ 
ing  the  provisions  of  an  order.  For  this 
reason,  producer-handlers  have  been  ex¬ 
empted  under  Federal  orders  from  the 
pooling  and  pricing  provisions  of  the  or¬ 
ders.  Such  exemption  has  been  feasible 
because  such  businesses  are  usually  so 
small  that  their  exemption  does  not  un¬ 
dermine  the  effectiveness  of  the  regula¬ 
tory  program. 

Accordingly,  the  motion  to  delete 
from  the  record  testimony  concerning 
producer-handlers  and  to  exclude  such 
a  provision  from  the  order  is  denied. 

The  handler  who  made  the  motion 
proposed  that  the  exemption  be  re¬ 
stricted  considerably  if  the  merged 
order  contains  a  producer-handler  pro¬ 
vision.  This  handler  proposed  that  a 
producer-handler  operation  be  limited 
to  not  more  than  60,000  pounds  of 
route  disposition  a  month,  which  would 
be  roughly  equivalent  to  the  production 
of  50  cows.  Also,  it  was  proposed  that  a 
producer-handler  not  be  permitted  to 
receive  during  the  month  fluid  milk 
products  from  pool  plants  in  excess  of 
5.000  pounds  or  5  percent  of  his  monthly 
Class  I  sales,  whichever  is  less. 

As  indicated  earlier,  two  dairy  proces¬ 
sors  located  at  Mena  and  Paris. 
Arkansas,  would  become  subject  to  reg¬ 
ulation  by  virtue  of  the  proposed  expan¬ 
sion  of  the  combined  marketing  area. 
These  processors,  who  presumably 
would  qualify  as  producer-handlers 
under  the  merged  order,  each  have 
own-farm  milk  production  that  exceeds 
the  60.000-pound  limit  each  month.  Also, 
testimony  concerning  a  producer- 
handler  operation  in  northwestern  Mis¬ 
sissippi  indicated  that  its  total  Class  I 
sales  each  month  exceed  the  60,000- 
pound  limit. 

No  evidence  was  presented  to  show 
that  a  producer-handler  distributing 
more  than  60,000  pounds  of  Class  I  milk 
monthly  would  be  a  disruptive  factor  in 
the  merged  market.  Presently,  no  size 


limitations  on  producer-handlers  are 
provided  under  the  separate  orders.  A 
restrictive  provision  of  this  nature  is 
not  needed  in  the  merged  order  to 
assure  orderly  marketing  conditions  for 
fully  regulated  handlers. 

The  Mena,  Arkansas,  milk  dealer  tes¬ 
tified  that  if.  despite  his  opposition,  the 
marketing  area  is  expanded  to  include 
his  sales  territory,  a  producer-handler 
should  be  allowed  to  receive  the  lesser 
of  50.000  pounds  or  25  percent  of  his 
total  Class  I  sales  of  fluid  milk  products 
each  month  from  pool  plants.  He 
claimed  that  the  5  percent  limit  adopted 
herein  would  not  allow  him  enough  lee¬ 
way  during  certain  months  of  the  year 
to  qualify  each  month  as  a  producer- 
handler.  However,  both  he  and  the 
Paris.  Arkansas  handler  testified  that 
usually  their  own-farm  production 
would  amount  to  95  percent  or  more  of 
their  total  Class  I  disposition. 

To  assure  that  the  exemption  of 
producer-handlers  does  not  have  an  ad¬ 
verse  impact  on  the  market,  it  is  reason¬ 
able  to  require  such  persons  to  operate 
basically  in  a  self-sufficient  manner. 
This  entails  relying  primarily  on  their 
own  milk  production  and  assuming  the 
burden  of  maintaining  the  reserve  pro¬ 
duction  needed  to  balance  their  fluid 
sales,  which  includes  disposing  of  any 
daily  or  seasonal  surpluses  they  may 
produce,  usually  at  surplus  prices.  With¬ 
out  some  reasonable  restriction  on 
supplemental  purchases  by  producer- 
handlers.  there  could  be  an  opportunity 
for  such  individuals  to  become  a  serious 
competitive  factor  for  other  handlers  in 
the  market  on  whom  full  regulation  is 
imposed.  They  could  do  this  without 
carrying  the  burden  of  balancing  their 
production  with  their  distribution  needs 
and  without  sharing  their  Class  I  sales 
with  other  producers. 

A  limitation  of  the  lesser  of  20.000 
pounds  or  5  percent  of  his  Class  I  dis¬ 
position  during  the  month  on  a  pro¬ 
ducer-handler’s  purchases  from  pool 
plants  and  other  order  plants  will  tend 
to  insure  that  producer-handlers  will 
remain  as  relatively  small  and  basically 
self-sufficient  operations. 

Although  the  adopted  limit  is  consid¬ 
erably  lower  than  what  was  proposed  by 
the  Mena  dealer,  it  should  permit  this 
dealer  to  qualify  for  exemption  if  he  so 
chooses.  The  Mena  dealer,  who  is  the 
larger  of  the  two  Arkansas  dealers  who 
would  become  subject  to  the  order  pro¬ 
visions  as  a  result  of  this  decision,  has 
Class  I  sales  approximately  400,000 
pounds  per  month. 

The  exemption  from  the  pricing  and 
pooling  provisions  of  the  order  should 
be  limited  to  bona  fide  producer-han¬ 
dlers.  Without  appropriate  safeguards 
milk  distributors  with  own-farm  produc¬ 
tion  might  be  encouraged  to  seek  pro¬ 
ducer-handler  status.  Various  business 
arrangemens  may  be  used  to  give  the 
appearance  of  a  true  producer-handler 
operation.  To  preclude  the  use  of  such 
devices  the  order  should  provide  that  the 
producer-handler  must  provide  proof 
satisfactory  to  the  market  administrator 
that  the  maintenance,  care  and  manage- 
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ment  of  the  dairy  animals  and  all  other 
resources  used  to  produce  the  milk  as 
well  as  the  resources  required  for  the 
distribution  of  the  milk  are  each  the  per¬ 
sonal  enterprise  and  the  personal  risk  of 
the  person  who  claims  producer-handler 
status. 

The  proposal  of  proponent  cooperative 
and  a  Memphis  handler  to  charge  pro¬ 
ducer-handlers  an  administrative  as¬ 
sessment  should  not  be  adopted.  Pro¬ 
ponents  claimed  that  since  the  market 
administrator  must  verify  the  receipts 
and  utilization  of  producer-handlers  the 
same  as  he  does  for  the  receipts  and  util¬ 
ization  of  fully  regulated  handlers,  pro¬ 
ducer-handlers  should  pay  their 
proportionate  share  of  the  cost  of 
administering  the  order. 

Under  each  Federal  order  the  cost  of 
order  administration  is  assessed  on  han¬ 
dlers  only  with  respect  to  that  milk  on 
which  a  monetary  obligation  to  the  pool 
is  imposed  under  the  terms  of  the  order. 
The  exemption  of  producer-handlers 
from  administrative  assessment  is  analo¬ 
gous  to  the  exemption  of  fully  regulated 
handlers  from  administrative  assessment 
with  respect  to  other  source  milk  re¬ 
ceipts  disposed  of  for  Class  II  or  Class 
III  uses,  and  partially  regulated  handlers 
on  milk  receipts  other  than  those  dis¬ 
posed  of  as  Class  I  milk  in  the  market¬ 
ing  area.  This  is  so  even  though  such 
receipts  require  audit  in  determining  the 
utilization  of  producer  milk. 

Under  usual  circumstances,  the  mar¬ 
ket  administrator  must  perform  varying 
degrees  of  audit  on  all  of  the  operations 
of  such  handlers  and,  in  some  cases,  to 
the  same  extent  as  that  performed  with 
respect  to  the  fluid  milk  operations  of 
the  fully  regulated  handler.  Neverthe¬ 
less.  the  primary  objectives  of  audit  and 
verification  procedures  under  milk  or¬ 
ders  is  to  determine  the  minimum  fi¬ 
nancial  obligations  for  milk  and  those 
ancillary  monetary  obligations  which  are 
necessary  to  make  the  pricing,  pooling, 
and  payment  provisions  of  orders  fully 
effective.  Appropriately,  therefore,  a 
handler’s  pro  rata  share  of  the  cost  of 
order  administration  basically  is  meas¬ 
ured  by  or  related  to  that  milk  on  which 
a  pool  monetary  obligation  accrues. 

The  existing  procedure  for  prorating 
the  cost  of  administration  of  the  orders 
here  under  consideration  has  tended  to 
promote  orderly  marketing  and  equity 
among  handlers  in  the  regulated  market 
and  should  be  continued. 

Producer.  The  term  “producer”  defines 
those  dairy  farmers  who  constitute  the 
regular  source  of  supply  for  the  merged 
market.  The  producer  definition  provided 
herein  follows  closely  the  definition  pro¬ 
posed  by  the  proponent  of  the  merged 
order. 

Producer  status  under  the  merged  or¬ 
der  should  be  provided  for  any  dairy 
farmer  who  produces  milk  approved  by 
a  duly  constituted  regulatory  agency  for 
disposition  in  the  marketing  area  as 
Grade  A  milk  and  whose  milk  is  received 
at  a  pool  plant  directly  from  the  dairy 
farmer  or  received  by  a  cooperative  as¬ 
sociation  as  a  handler  on  farm  bulk  tank 
milk  for  delivery  to  a  pool  plant.  Pro¬ 


ducer  status  also  should  be  accorded 
such  a  dairy  farmer  who  has  an  estab¬ 
lished  association  with  the  market  and 
whose  milk  is  diverted  to  nonpool  plants 
on  occasion  for  surplus  disposal. 

A  producer-handler  is  exempted  from 
the  producer  definition.  In  addition,  the 
merged  order  should  preclude  the  possi¬ 
bility  of  a  dairy  farmer  being  a  producer 
under  two  orders  with  respect  to  the 
same  milk.  In  this  regard,  the  producer 
definition  should  continue  the  provisions 
of  the  present  orders  that  exclude  (l)a 
person  with  respect  to  milk  which  is  di¬ 
verted  from  a  pool  plant  regulated  under 
another  order  to  a  pool  plant  regulated 
under  this  order  if  such  person  is  a  pro¬ 
ducer  under  the  other  order  with  re¬ 
spect  to  such  milk  and  it  is  allocated  by 
agreement  to  Class  II  or  Class  III  use 
under  this  order,  and  <2)  a  person  with 
respect  to  milk  which  is  diverted  to  an 
other  order  plant  from  a  pool  plant  regu¬ 
lated  under  this  order  if  any  portion  of 
such  person's  milk  is  assigned  to  Class  I 
milk  under  the  other  order. 

Producer  milk.  The  “producer  milk” 
definition  is  intended  to  define  the  milk 
that  would  be  priced  and  pooled  under 
the  merged  order.  The  definition  adopted 
herein  carries  out  the  basic  objectives 
set  forth  by  the  merger  proponent.  There 
was  no  opposition. 

As  provided  herein,  producer  milk 
would  include  milk  received  during  the 
month  directly  from  a  producer  at  a 
pool  plant  by  the  plant  operator.  It  also 
would  include  milk  of  a  producer  that  is 
received  during  the  month  by  a  cooper¬ 
ative  association  as  a  bulk  tank  handler 
for  delivery  to  a  pool  plant.  Milk  picked 
up  by  a  handler  at  the  farm  in  a  bulk 
tank  truck  but  not  received  at  a  plant 
until  the  next  month  would  be  producer 
milk  in  the  month  in  which  picked  up. 
Under  the  adopted  provisions,  producer 
milk  also  would  include  milk  of  produc¬ 
ers  that  is  diverted  from  pool  plants  to 
nonpool  plants  under  specified  condi¬ 
tions. 

Under  the  present  accounting  proce¬ 
dures.  bulk  tank  milk  that  is  picked  up  at 
the  farm  but  not  physically  received  at 
a  plant  until  the  following  month  is 
treated  as  a  receipt  of  producer  milk  in 
such  following  month.  This  procedure  has 
presented  accounting  problems,  particu¬ 
larly  when  milk  passes  through  a  reload 
facility  and  a  portion  of  the  load  on  the 
pick-up  tanker  is  transferred  to  an  over- 
the-road  tanker  and  received  at  a  plant 
that  month,  while  the  remainder  is  held 
at  the  reload  facility  for  delivery  to  a 
plant  the  next  month.  While  administra¬ 
tive  guidelines  have  been  adopted  to  pro¬ 
mote  uniform  accounting  procedures  for 
bulk  milk  throughout  the  Federal  order 
system,  the  procedures  have  not  fully  re¬ 
solved  the  accounting  problems  to  the 
satisfaction  of  affected  parties.  Further, 
individual  producers  have  not  under¬ 
stood  the  deferred  settlement  for  milk 
that  results  when  milk  picked  up  in  the 
current  month  is  not  physically  received 
at  a  plant  during  that  month. 

Dairy  farmers  need  not  be  required 
to  wait  one  and  a  half  months  before 
receiving  the  uniform  price  for  milk  that 


is  picked  up  at  their  farms  on  the  last 
day  of  a  month  but  is  not  received  at  a 
plant  until  the  following  month.  The 
accounting  procedure  will  be  simplified 
and  should  be  more  readily  accepted  if 
milk  is  pooled  in  all  cases  in  the  month 
in  which  it  is  picked  up  at  the  farm.  The 
changes  provided  herein  will  permit  the 
pooling  of  producer  milk  in  the  month 
it  is  picked  up  at  the  farm  irrespective 
of  whether  the  milk  is  received  at  a  plant 
in  the  current  or  the  following  month. 
Milk  picked  up  by  a  handler  in  the  cur¬ 
rent  month  but  not  received  at  a  plant 
will  be  included  in  the  handler’s  end -of - 
the-month  inventory  and  will  be  priced 
at  the  location  of  the  plant  where  the 
milk  is  physically  received  in  the  follow¬ 
ing  month.  Since  this  milk  presumably 
will  be  received  at  a  plant  on  the  1st  or 
2nd  day  of  the  following  month,  the 
handler  will  know  the  location  of  the 
plant  of  actual  reecipt  in  time  to  in¬ 
clude  this  information  in  his  monthly 
report,  which  he  mails  by  the  seventh 
day  (or  delivers  in  person  by  the  eighth 
day)  of  the  following  month.  If,  how¬ 
ever,  none  of  the  milk  in  the  pick-up 
tanker  is  received  at  a  plant  such  milk 
will  not  be  included  in  the  handler’s 
repoxt  and  he  will  have  no  pool  obliga¬ 
tion  on  it.  This  conforms  with  the  pres¬ 
ent  provisions  which  tie  the  producer 
milk  provisions  to  its  receipt  at  a  plant. 

If  the  operator  of  a  pool  plant  is  the 
first  accountable  handler  for  the  milk, 
he  will  account  for  this  producer  milk  as 
part  of  his  end-of -the-month  inventory 
and  will  be  charged  the  Class  III  price 
in  the  month  it  is  picked  up  at  the  farm. 
In  the  following  month,  this  milk  will  be 
treated  in  the  same  manner  as  other 
fluid  milk  products  he  had  in  inventory. 

If  a  cooperative  association  bulk  tank 
handler  is  the  first  accountable  handler, 
such  cooperative  will  account  for  the 
milk  in  transit  as  inventory  and  at  the 
Class  III  price  and  will  be  credited  at  the 
blend  price.  Additional  conforming 
changes  are  needed  to  implement  this 
procedure  to  insure  that  in  the  follow¬ 
ing  month  the  cooperative  is  credited 
for  its  pool  obligation  in  the  preceding 
month  on  such  milk.  In  such  following 
month,  this  milk  is  included  in  the  obli¬ 
gations  of  the  pool  plant  handler  who 
physically  received  it  and  he  will  account 
to  the  market  administrator  for  this 
milk  at  the  classified  prices.  Such  monies 
would  be  deposited  in  the  producer- 
settlement  fund,  but  since  the  milk  was 
pooled  in  the  preceding  month  that 
quantity  of  milk  would  not  be  included 
in  the  pool  computation  of.  the  current 
month. 

It  should  be  noted  here  that  bulk  tank 
milk  being  diverted  by  a  cooperative 
from  another  handler's  pool  plant  to  a 
nonpool  plant  should  not  be  included  in 
the  cooperative’s  ending  inventory  if  the 
milk  is  in  transit  at  the  end  of  the 
month.  Instead,  the  final  accounting  for 
the  milk  should  be  in  the  month  in  which 
it  is  picked  up  at  the  farm.  The  inven¬ 
tory  accounting  procedure  is  not  neces¬ 
sary  in  this  case  since  the  cooperative 
is  the  only  accountable  handler  under 
the  order  for  such  milk.  The  milk  is  re- 
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ceived  by  the  cooperative,  of  course,  at 
the  time  it  is  picked  up  at  the  farm. 

Diversions  of  producer  milk  from  a 
pool  plant  to  a  nonpool  plant  (that  is 
not  a  producer-handler  plant)  for  the 
account  of  the  handler  operating  the 
pool  plant  are  recognized  with  specified 
limitations.  Similar  diversions  could  be 
made  for  the  account  of  a  cooperative 
from  the  pool  plant  of  another  handler. 
The  adopted  diversion  provisions  are 
very  similar  to  those  proposed  by  pro¬ 
ponent  cooperative  association. 

Diversion  provisions  are  desirable  to 
facilitate  the  orderly  and  efficient  dispo¬ 
sition  of  the  market’s  reserve  milk  sup¬ 
plies.  When  producer  milk  is  not  needed 
in  the  market  for  Class  I  use,  its  move¬ 
ment  to  nonpool  plants  for  manufactur¬ 
ing  without  loss  of  producer  milk  status 
should  be  accommodated.  It  is  necessary, 
however,  to  safeguard  against  the  asso¬ 
ciation  with  the  market  of  unneeded 
milk  supplies  through  the  diversion 
process.  Accordingly,  certain  limitations 
should  apply  with  respect  to  diversions 
of  producer  milk  to  nonpool  plants. 

The  order  should  provide  that  milk  of 
a  dairy  farmer  be  physically  received  at 
a  pool  plant  before  any -of  his  milk  is 
eligible  to  be  diverted  as  producer  milk. 
To  insure  that  each  producer  whose  milk 
is  being  diverted  maintains  his  estab¬ 
lished  association  with  the  market,  at 
least  one  day’s  production  of  his  milk 
should  be  received  at  a  pool  plant  each 
month.  If  a  dairy  farmer  loses  his  pro¬ 
ducer  status  under  the  order,  his  milk 
must  be  reassociated  with  a  pool  plant 
before  it  may  be  eligible  for  diversion. 
For  transitional  purposes,  deliveries  to 
fully  regulated  plants  under  the  three 
orders  to  be  merged  should  be  consid¬ 
ered  as  deliveries  to  pool  plants  under 
the  merged  order.  These  requirements 
will  assure  that  only  the  milk  of  pro¬ 
ducers  who  have  established  an  associa¬ 
tion  with  the  market  is  eligible  for  diver¬ 
sion  as  producer  milk  to  nonpool  plants. 

A  limitation  should  be  placed  on  the 
total  quantity  of  producer  milk  that  may 
be  diverted  monthly  to  nonpool  plants  by 
a  handler.  As  proposed  by  the  merger 
proponent,  the  quantity  of  milk  so  di¬ 
verted  by  a  cooperative  association  dur¬ 
ing  each  of  the  months  of  September 
through  January  should  not  exceed  one- 
half  of  the  producer  milk  that  the  co¬ 
operative  association  causes  to  be  deliv¬ 
ered  to  and  is  physically  received  at  all 
pool  plants.  During  each  of  the  months 
of  February  through  August,  such  diver¬ 
sions  should  not  exceed  twice  the  quan¬ 
tity  actually  delivered  to  pool  plants. 
Such  deliveries  to  pool  plants  would  in¬ 
clude  both  the  milk  for  which  the  coop¬ 
erative  is  the  bulk  tank  handler  and  the 
farm  bulk  tank  milk  for  which  there  is 
an  agreement  that  the  plant  ooerator. 
rather  than  the  cooperative,  will  be  the 
accountable  handler. 

The  operator  of  a  pool  plant  should  be 
able  to  divert  any  milk  that  is  not  under 
the  control  of  a  cooperative  association 
that  is  diverting  milk  during  the  month. 
The  total  quantity  of  milk  so  diverted 
during  each  of  the  months  of  September 
through  January  shall  not  exceed  one- 


half  of  the  producer  milk  physically  re¬ 
ceived  at  such  pool  plant  that  is  eligible 
to  be  diverted  by  the  plant  operator  and 
during  each  of  the  months  of  February 
through  August  shall  not  exceed  twice 
such  quantity  physically  received. 

Any  milk  diverted  by  a  handler  in  ex¬ 
cess  of  the  quantity  limitations  should 
not  be  producer  milk.  If  a  diverting  han¬ 
dler  does  not  designate  the  producer  de¬ 
liveries  to  nonpool  plants  that  are  not 
producer  milk,  no  milk  diverted  to  non¬ 
pool  plants  by  such  handler  during  the 
month  should  be  producer  milk. 

As  provided  herein,  milk  diverted  from 
a  pool  plant  would  be  included  in  the 
plant's  receipts  for  purposes  of  determin¬ 
ing  whether  or  not  the  plant  meets  the 
applicable  pooling  standards.  It  is  neces¬ 
sary  under  this  procedure  to  safeguard 
against  a  pool  plant  not  meeting  the 
pooling  standards  because  too  much  milk 
was  diverted  from  the  plant  by  a  coop¬ 
erative.  perhaps  without  timely  knowl¬ 
edge  of  this  by  the  plant  operator.  Ac¬ 
cordingly.  whatever  quantity  of  milk  di¬ 
verted  by  a  cooperative  from  a  pool  plant 
of  another  handler  that  would  cause  such 
plant  to  become  a  nonpool  plant  should 
not  be  considered  as  producer  milk. 

As  proposed  by  the  merger  proponent, 
all  diverted  milk  should  be  deemed  for 
pricing  purposes  to  have  been  received 
by  the  diverting  handler  at  the  location 
of  the  plant  to  wrhich  the  milk  was  di¬ 
verted.  This  comports  with  requirements 
of  the  Act  that  milk  be  priced  at  the  loca¬ 
tion  of  the  plant  of  actual  receipt.  Pricing 
diverted  milk  at  the  location  of  the  plant 
where  such  milk  is  physically  received, 
rather  than  at  the  city  plant  from  which 
diverted  (as  provided  in  the  3  orders 
under  consideration) ,  removes  the  possi¬ 
bility  of  subsidizing  distant  producers 
when  their  milk  is  diverted  to  distant 
manufacturing  plants.  This  would  occur 
if  such  producers  received  a  blend  price 
f.o.b.  the  city  plant  (as  if  the  milk  had 
actually  moved  to  the  city)  when  in  fact 
no  transportation  cost  to  the  city  had 
been  incurred  because  the  milk  was  di¬ 
verted  to  a  manufacturing  plant  located 
near  the  producer’s  farm. 

i  b  >  Classification  of  milk.  The  uniform 
classification  plan  adopted  August  1, 
1974  for  each  of  the  three  orders  under 
consideration  (along  with  36  other  milk 
orders*  should  be  continued  under  the 
merged  order,  with  one  minor  modifica¬ 
tion.  The  plan  provides  for  the  classifica¬ 
tion  of  milk  according  to  use,  including 
rules  for  determining  the  classification 
of  milk  moved  from  one  plant  to  another. 
The  plan  also  sets  forth  a  procedure  for 
allocating  a  handler’s  receipts  of  milk 
and  milk  products  from  various  sources 
to  his  utilization  in  each  class  in  order 
to  determine  the  classification  of  pro¬ 
ducer  milk. 

A  Memphis  regulated  handler  proposed 
that  the  Class  III  classification  in  the 
merged  order  insure  that  skim  milk  and 
butterfat  used  to  produce  an  imitation 
hard  cheese  product  is  classified  as  Class 
III  milk.  Although  proponent  testified 
that  he  believes  the  present  Class  III 
classification  includes  such  a  product  he 
made  the  proposal  in  case  additional 


clarifying  language  is  needed  in  the 
order. 

The  present  provisions  in  the  orders 
classify  milk  used  to  produce  cheese 
other  than  cottage  cheeses  as  Class  III. 
but  are  silent  with  respect  to  the  classi¬ 
fication  of  milk  used  to  produce  an  imi¬ 
tation  cheese  product.  To  avoid  any 
possible  misunderstanding  the  definition 
of  Class  III  milk  should  be  revised  to  in¬ 
clude  skim  milk  and  butterfat  used  to 
produce  cheese  and  any  product  contain¬ 
ing  nonmilk  fat  (or  oil*  that  resembles 
a  cheese  product  (other  than  cottage 
chease.  lowfat  cottage  cheese,  and  dry 
curd  cottage  cheese).  This  will  assure 
that  products  of  a  similar  nature  will  be 
priced  at  the  same  class  price. 

The  cooperative  association  that  pro¬ 
posed  the  merger  of  the  three  orders  also 
proposed  that  bulk  fluid  milk  products 
transferred  from  a  pool  supply  plant  to 
a  pool  distributing  plant  be  classified 
pro  rata  to  the  pounds  of  milk  in  each 
class  at  the  pool  distributing  plant  rather 
than  by  agreement  between  the  two 
handlers.  Proponent’s  witness  stated  that 
they  were  asking  for  this  variation  from 
the  August  1974  classification  amend¬ 
ments  to  these  three  orders  to  conform 
with  the  terms  and  provisions  of  a  Con¬ 
sent  Decree  entered  into  by  the  Depart¬ 
ment  of  Justice  and  Associated  Milk  Pro¬ 
ducers,  Inc.  In  that  Consent  Decree  it  is 
reciuired  that  AMPI  not  claim  Class  I 
utilization  to  the  exclusion  of  producers 
who  are  not  members  of  its  cooperative 
association  when  milk  is  delivered  to  a 
pool  distributing  plant  under  an  order. 
The  witness  said  to  insure  they  are  in 
compliance  with  the  Consent  Decree, 
they  proposed  that  bulk  milk  transferred 
from  a  supply  plant  to  a  distributing 
plant  be  classified  pro  rata  to  the  pounds 
of  milk  in  each  class. 

In  most  milk  orders  when  milk  is 
transferred  from  one  pool  plant  to  an¬ 
other  pool  plant,  the  two  handlers  in¬ 
volved  may  agree  on  the  classification  of 
the  milk  transferred  if  there  is  enough 
utilization  in  that  class  at  the  trans¬ 
feree-plant.  In  the  absence  of  any  agree¬ 
ment.  a  Class  I  classification  would  apply 
to  the  transfer.  This  is  the  arrangement 
adopted  herein  for  the  merged  order 
with  respect  to  transfers  between  pool 
plants.  If  proponent  cooperative  associa¬ 
tion,  in  order  to  comply  with  the  Consent 
Decree,  finds  it  necessary  to  transfer 
some  or  all  of  its  milk  at  less  than  the 
Class  I  classification  the  provisions  in 
the  attached  order  would  accommodate 
a  lower  classification  for  such  transfers. 
It  is  not  appropriate,  however,  to  incor¬ 
porate  such  a  provision  in  the  order.  Pool 
supply  plants  operated  by  other  handlers 
that  transfer  milk  to  pool  distributing 
plants  should  not  be  so  restricted  in  the 
classification  of  their  transfers  just  be¬ 
cause  proponent  cooperative  is  subject 
to  the  Consent  Decree.  Accordingly,  the 
proposal  is  denied. 

It  should  be  noted  that  although  han¬ 
dlers  would  be  able  to  agree  on  the  clas¬ 
sification  of  transfers  as  between  pool 
plants  such  transfers  would  be  subject, 
nevertheless,  to  the  location  adjustment 
credit  provisions  of  the  order.  These  pro¬ 
visions  limit  the  amount  of  location  ad- 
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justment  that  may  be  permitted  on  Class 
I  transfers  between  pool  plants.  As  de¬ 
scribed  later,  this  is  necessary  to  guard 
against  the  use  of  unwarranted  pool  pro¬ 
ceeds  to  pay  transportation  costs. 

(c)  Class  I  price  and  location  adjust¬ 
ments  at  plants  within  the  marketing 
area.  The  Class  I  price  at  plants  located 
in  Zone  1  (which  includes  the  principal 
milk  consumption  centers  of  the  Arkan- 
sas-Memphis  market)  should  be  the  ba¬ 
sic  formula  price  for  the  second  preced¬ 
ing  month  plus  a  Class  I  differential  of 
$1.94.  Prices  applicable  at  plants  in  areas 
outside  of  Zone  1  should  be  determined 
through  the  use  of  location  adjustments. 

For  purposes  of  applying  location  ad¬ 
justments,  the  ATkansas-Memphis  mar¬ 
keting  area  should  be  divided  into  three 
pricing  zones.  The  location  adjustment 
for  each  zone,  the  resulting  Class  I  dif¬ 
ferential  (shown  parenthetically),  and 
the  counties  that  should  be  included  in 
each  zone  are  as  follows: 

Zone  1,  No  Adjustment  ($1.94) 

ARKANSAS  COUNTIES 


Arkansas 

Monroe 

Clark 

Montgomery 

Cleburne 

Perry 

Conway 

Phillips 

Crawford 

Polk 

Crlttendon 

Pope 

Cross 

Prairie 

Faulkner 

Pulaski 

Franklin 

Saline 

Garland 

Scott 

Grant 

St.  Francis 

Hot  Spring 

Sebastian 

Jefferson 

Van  Buren 

Johnson 

White 

Lee 

Woodruff 

Logan 

Yell 

Lonoke 

TENNESSEE 

COUNTIES 

Chester 

Lauderdale 

Fayette 

Madison 

Hardeman 

Shelby 

Haywood 

Tipton 

MISSISSIPPI 

COUNTIES 

De  Soto 

Marshall 

Zone  2,  Plus  12  Cents  ($2.06) 

MISSISSIPPI 

COUNTIES 

Lafayette 

Tate 

Panola 

Tunica 

Zone  3,  Minus  14  Cents  ($1  80) 

ARKANSAS 

COUNTIES 

Craighead 

Lawrence 

Greene 

Mississippi 

Independence 

Poinsett 

Jackson 

The  cooperative  proposing  the  merged 
order  proposed  that  the  basic  formula 
price  now  used  under  the  separate  or¬ 
ders  be  continued.  There  was  no  opposi¬ 
tion  to  this  proposal. 

The  present  basic  formula  price  in 
each  of  the  separate  orders  is  based  on 
pay  prices  for  manufacturing  grade  milk 
at  plants  in  the  States  of  Minnesota  and 
Wisconsin.  The  basic  formula  price  is 
used  in  setting  Class  I  prices  under  all 
Federal  orders.  Its  continued  use  under 
the  merged  order  will  assist  in  the  main¬ 


tenance  of  adequate  supplies  for  the 
market.  Also,  Class  I  price  changes  un¬ 
der  this  order  will  remain  coordinated 
with  those  under  all  other  orders. 

The  cooperative  also  proposed  that  the 
Class  I  price  for  the  Arkansas -Memph is 
market  be  established  for  the  Fort 
Smith,  Little  Rock,  Arkansas  and  Mem¬ 
phis,  Tennessee  area,  with  prices  appli¬ 
cable  at  plants  in  other  areas  to  be  de¬ 
termined  through  the  use  of  location 
adjustments.  Under  its  proposal  the 
Class  I  price  level  at  plants  within  the 
merged  marketing  area  would  remain 
unchanged,  except  for  a  1-cent  reduc¬ 
tion  in  the  price  at  Fort  Smith  to  make 
it  the  same  as  the  price  in  Little  Rock, 
and  Memphis.  There  was  no  opposition 
to  this  proposal. 

Basically,  the  Class  I  price  for  the  Ar- 
kansas-Memphis  market  should  be  es¬ 
tablished  at  a  level  which,  in  conjunc¬ 
tion  with  the  Class  II  and  Class  in 
prices,  will  result  in  returns  to  producers 
sufficient  to  insure  an  adequate,  but  not 
excessive,  supply  of  pure  and  wholesome 
milk  for  the  market.  This  was  the  basis 
on  which  the  present  Class  I  differen¬ 
tials  of  $1.94  for  Little  Rock  and  Mem¬ 
phis  and  $1.95  for  Fort  Smith  were  es¬ 
tablished.  There  is  no  basis  on  this  rec¬ 
ord  to  change  such  Class  I  price  livel 
other  than  to  provide  for  a  single  dif¬ 
ferential  of  $1.94  at  the  3  locations. 

Only  one  Class  I  price  should  be  an¬ 
nounced  under  the  order  and  that  price 
should  be  applicable  only  at  plants  lo¬ 
cated  in  a  specified  portion  of  the  mar¬ 
keting  area.  The  Class  I  price  at  plants 
located  outside  this  territory,  defined 
herein  as  Zone  1,  should  be  the  an¬ 
nounced  Class  I  price  adjusted  for  the 
location  of  the  plant. 

Zone  1  should  include  the  three  prin¬ 
cipal  distribution  centers  of  Little  Rock, 
Memphis  and  Fort  Smith.  The  territory 
within  Zone  1  approximates  the  areas 
under  the  three  separate  orders  in  which 
no  location  adjustments  apply.  Since  the 
three  largest  cities  within  the  entire 
marketing  area  are  located  within  Zone 
1,  this  area  should  be  the  focal  pricing 
point  within  the  Arkansas-Memphis 
market. 

Zone  2  should  encompass  four  Missis¬ 
sippi  counties  in  which  a  plus  12-cent 
location  adjustment  would  apply.  Lo¬ 
cated  in  this  territory  is  a  plant  regu¬ 
lated  under  the  Memphis  order  that 
presently  is  subject  to  such  an  adjust¬ 
ment. 

Plants  located  at  Batesville  and  Para- 
gould,  Arkansas  should  be  in  Zone  3  and 
subject  to  a  location  adjustment  of  min¬ 
us  14  cents.  These  plants  presently  are 
regulated  under  the  Central  Arkansas 
order  and  subject  to  location  adjustment 
of  minus  15.0  cents  at  Batesville  and 
minus  13.5  cents  at  Paragould.  The 
mileage  between  Batesville  and  Little 
Rock  is  approximately  the  same  as  the 
mileage  between  Paragould  and  Mem¬ 
phis.  Because  the  two  plants  are  located 
to  the  north  about  equal  distance  from 
the  two  most  densely  populated  areas 
within  the  merged  market,  the  same 
Class  I  price  should  apply  at  both  plants. 


Location  Adjustments  at  Plants  Out¬ 
side  the  Marketing  Area 

Provision  should  be  made  also  for  lo¬ 
cation  adjustments  at  plants  located 
outside  the  Arkansas-Memphis  market¬ 
ing  area.  No  location  adjustment  should 
apply,  however,  at  plants  located  in  Ok¬ 
lahoma  or  in  any  Arkansas  county  ad¬ 
joining  the  southern  boundary  of  the 
marketing  area.  The  Class  I  price  at 
plants  located  in  the  Arkansas  counties 
north  of  the  marketing  area  should  be 
adjusted  on  a  zone  pricing  basis.  Plants 
located  in  that  part  of  Mississippi  out¬ 
side  the  marketing  area,  in  that  part  of 
Arkansas  outside  the  marketing  area 
(except  in  the  Arkansas  counties  adja¬ 
cent  to  the  southern  boundary  of  the 
marketing  area)  and  in  Alabama,  Loui¬ 
siana,  and  Texas  should  be  subject  to  a 
plus  location  adjustment.  At  all  other 
plants,  a  minus  location  adjustment 
should  apply.  The  location  adjustment 
on  Class  I  milk  should  be  at  the  rate 
(either  minus  or  plus)  of  1.5  cents  per 
hundredweight  for  each  10  miles  or  frac¬ 
tion  thereof  that  such  plant  is  located 
from  the  nearer  of  the  State  Capitol  in 
Little  Rock  or  the  city  hall  in  Memphis. 

The  proposal  of  proponent  coopera¬ 
tive  association  would  result  in  approxi¬ 
mately  the  same  location  adjustments 
as  those  described  above,  except  that 
proponent  would  have  included  Fort 
Smith  and  Forrest  City,  Arkansas  as 
basing  points,  would  have  based  location 
adjustments  at  plants  located  in  Mis¬ 
souri  solely  on  the  distance  to  Memphis, 
would  have  applied  location  adjustments 
at  plants  in  Oklahoma. 

In  his  past  hearing  brief,  a  Memphis 
regulated  handler  opposed  proponent's 
proposal  to  base  location  adjustments 
for  a  plant  located  in  Missouri  solely  on 
the  mileage  to  Memphis  even  though  the 
plant  is  located  nearer  to  other  basing 
points.  This  handler  pointed  out  that 
such  provision  would  provide  an  incen¬ 
tive  to  move  milk  from  western  Missouri 
into  Conway  or  Little  Rock,  Arkansas 
rather  than  to  Memphis.  Because  of  the 
shorter  distances  involved  in  moving  the 
milk  to  Conway  or  Little  Rock,  it  was 
claimed  such  provision  would  permit  the 
delivery  of  milk  to  these  locations  at  a 
lower  price  than  the  Class  I  price  estab¬ 
lished  under  the  order  at  these  locations. 

No  location  adjustment  should  apply 
at  plants  located  in  Oklahoma.  Any  plant 
located  in  Oklahoma  that  may  become 
associated  with  this  market  most  likely 
would  compete  for  milk  supplies  with 
handlers  regulated  under  the  Oklahoma 
Metropolitan  order.  Since  the  pricing 
provisions  of  that  order  establish  a  Class 
I  differential  of  $1.98  in  the  Oklahoma 
City  area  and  $1.88  in  the  Tulsa  area,  a 
Class  I  differential  under  this  order  of 
$1.94  should  assure  an  adequate  milk 
supply  for  a  plant  in  Oklahoma  that 
might  become  regulated  under  the 
merged  order. 

No  location  adjustment  should  apply  at 
plants  located  in  the  Arkansas  counties 
of  Cleveland,  Dallas,  Desha,  Howard, 
Lincoln,  Nevada,  Ouachita,  Pike  and 
Sevier.  The  nine  Arkansas  counties  are 
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adjacent  to  the  southern  border  of  the 
marketing  area.  As  discussed  previously, 
a  distributing  plant  in  Glenwood  (Pike 
County),  Arkansas,  presently  is  regu¬ 
lated  under  the  Central  Arkansas  order. 
No  location  adjustment  is  applicable  at 
this  plant  under  the  Central  Arkansas 
order.  Milk  is  distributed  from  this  plant 
into  the  Central  Arkansas  marketing 
area  counties  of  Clark,  Garland  and  Hot 
Springs.  The  Glenwood  handler  competes 
for  fluid  milk  sales  with  a  handler  lo¬ 
cated  at  Hot  Springs,  Arkansas  who  is 
fully  regulated  by  the  Central  Arkansas 
order  and  whose  plant  at  Hot  Springs 
is  not  subject  to  any  location  adjust¬ 
ments.  Furthermore,  one  of  the  heavy 
milk  production  areas  for  the  merged 
market  is  located  in  the  northwestern 
Arkansas  counties  of  Benton,  Carroll. 
Franklin,  Logan  and  Washington.  Be¬ 
cause  Glenwood  is  closer  to  these  coun¬ 
ties  of  heavy  milk  production  than  is 
Little  Rock,  a  Class  I  price  at  the  Zone 
1  level,  rather  than  a  higher  price  be¬ 
cause  of  Glenwood’s  more  southerly  lo¬ 
cation.  is  sufficient  to  assure  an  adequate 
supply  of  milk  for  this  handler. 

One  other  plant  is  located  in  these  nine 
counties.  It  is  a  partially  regulated  dis¬ 
tributing  plant  under  the  Central  Ar¬ 
kansas  order  that  is  located  in  Camden 
(Ouachita  County),  Arkansas.  The  Cen¬ 
tral  Arkansas  order  provides  no  location 
adjustment  at  this  plant. 

In  the  15  Arkansas  counties  north  of 
the  marketing  area,  a  minus  17-cent  lo¬ 
cation  adjustment  should  apply.  Four  of 
these  counties  are  in  the  St.  Louis-Ozarks 
marketing  area.  At  least  one  distributing 
plant  located  in  these  4  counties  (at 
Fayetteville)  is  regulated  under  the  St. 
Louis-Ozarks  order.  The  applicable  Class 
I  differential  under  that  order  at  this  lo¬ 
cation  is  $1.77,  the  same  as  is  provided 
herein  for  plants  located  in  such  area 
and  regulated  under  the  merged  order. 
Any  plant  located  in  these  15  counties 
would  compete  for  milk  supplies  with 
pool  plants  located  in  the  Arkansas- 
Memphis  marketing  area  as  well  as  with 
St.  Louis-Ozarks  handlers.  Accordingly, 
a  Class  I  differential  of  $1.77  should  en¬ 
able  plants  regulated  under  the  merged 
order  and  which  are  located  in  these  15 
counties  to  obtain  an  adequate  milk 
supply. 

The  Class  I  price  at  plants  in  Missis¬ 
sippi  and  Arkansas  that  are  located  out¬ 
side  and  to  the  south  of  the  marketing 
area,  except  in  the  Arkansas  counties  ad¬ 
jacent  to  the  southern  boundary  of  the 
marketing  area,  and  at  plants  in  the 
States  of  Alabama,  Louisiana  and  Texas 
should  be  subject  to  a  plus  location  ad¬ 
justment.  Under  the  Central  Arkansas 
and  Fort  Smith  orders,  Class  I  prices  are 
reduced  at  plants  located  outside  the 
marketing  area.  However,  under  the 
Memphis  order.  Class  I  prices  increase  as 
one  moves  south  from  Memphis  into  the 
State  of  Mississippi.  Such  pricing  was 
adopted  in  the  Assistant  Secretary’s 
March  14,  1960,  decision  (25  FR  2221),  of 
which  official  notice  is  hereby  taken.  The 
Assistant  Secretary  found  that  south  of 
Memphis  supply-demand  conditions  for 
milk  require  progressively  higher  prices 


for  milk  corresponding  to  the  increased 
cost  of  transporting  milk  from  alterna¬ 
tive  sources  of  supply.  Hence,  the  order 
was  amended  to  provide  that  at  all  loca¬ 
tions  in  Mississippi  more  than  50  miles 
from  Memphis  the  Class  I  price  would 
be  increased  by  a  factor  related  to  the 
cost  of  transporting  milk.  This  should  be 
continued  under  the  merged  order.  Also, 
it  is  reasonable  that  this  pricing  struc¬ 
ture  apply  as  well  to  other  areas  gener¬ 
ally  to  the  south  of  the  marketing  area 
since  plants  in  the  southern  areas  would 
be  expected  to  have  to  pay  increasingly 
higher  prices  to  dairy  farmers  for  milk 
supplies. 

At  a  plant  located  outside  the  areas 
previously  described,  a  minus  location 
adjustment  should  apply.  Plants  pri¬ 
marily  affected  by  this  adjustment  would 
be  located  to  the  north  and  east  of  the 
marketing  area.  Two  supply  plants  lo¬ 
cated  at  Martin,  Tennessee  and  Jackson. 
Missouri  are  pooled  under  the  Memphis 
order.  A  supply  plant  regulated  under 
the  St.  Louis-Ozarks  order  at  Cabool, 
Missouri  furnishes  milk  on  a  regular 
basis  to  a  Memphis  handler.  Proponent 
also  stated  that  supplemental  milk  for 
the  market  is  furnished  by  its  Texas  or¬ 
der  plant  at  Hillsboro,  Kansas.  Minus 
location  adjustments  in  this  general  area 
north  of  the  Arkansas-Memphis  market¬ 
ing  area  are  needed  to  reflect  the  lesser 
location  value  of  milk  for  this  market  at 
the  more  distant  northern  plants  rela¬ 
tive  to  plants  nearer  the  marketing  area. 

The  location  adjustment  on  Class  I 
milk  should  be  at  the  rate  (either  minus 
or  plus)  of  1.5  cents  per  hundredweight 
for  each  10  miles  or  fraction  thereof  that 
such  plant  is  located  from  the  nearer  of 
the  State  Capitol  in  Little  Rock  or  the 
city  hall  in  Memphis. 

This  location  adjustment  rate  is  re¬ 
flective  of  the  cost  of  moving  milk  and 
will  provide  uniformity  of  pricing  as 
among  handlers  for  both  milk  received 
at  handlers’  plants  from  distant  plant 
locations  and  milk  received  directly 
from  farms.  Further,  it  will  result  in 
Class  I  prices  at  plants  located  both 
north  and  south  of  the  marketing  area 
that  are  reasonably  aligned  with  Class  I 
prices  in  other  markets. 

With  the  order  merger,  basing  points 
for  determining  these  mileages  should  be 
limited  just  to  the  State  Capitol  in  Little 
Rock  and  the  city  hall  in  Memphis.  Be¬ 
cause  these  two  cities  are  the  major  fluid 
outlets  in  the  market  for  milk,  they  rep¬ 
resent  the  focal  points  in  the  market  for 
determining  the  location  value  for  milk 
delivered  to  all  plants  subject  to  the 
order.  With  the  structure  of  zone  pricing 
set  forth  herein,  it  is  not  necessary  to  re¬ 
tain  Fort  Smith,  Arkadelphia,  and  For¬ 
rest  City,  Arkansas  as  basing  points. 

The  proposal  by  the  merger  proponent 
to  have  the  location  adjustment  for 
plants  located  in  the  State  of  Missouri 
based  solely  on  the  distance  to  Memphis 
should  not  be  adopted.  The  Class  I  price 
at  plants  in  western  Missouri  based  on 
the  transportation  rate  of  1.5  cents  per 
10  miles  from  Memphis  would  not  re¬ 
flect  an  appropriate  location  value  for 
milk  in  western  Missouri.  For  example, 


if  a  plant  in  the  Springfield  area  were  to 
become  regulated  under  the  Arkansas- 
Memphis  order  and  its  location  adjust¬ 
ment  were  based  on  the  mileage  to  Mem¬ 
phis  (approximately  285  miles>,  the 
Class  I  differential  at  that  plant  would 
be  $1,505  ($1.94-$0.435) .  However,  the 
Class  I  differential  at  Springfield  under 
the  St.  Louis-Ozarks  order  for  distribut¬ 
ing  plants  is  $1.60.*  Consequently,  if  the 
Springfield  plant  were  regulated  under 
the  merged  order  and  its  location  ad¬ 
justment  were  based  on  the  distance  to 
Memphis,  producers  supplying  that  plant 
w'ould  seek  alternative  outlets  to  obtain 
a  price  more  commensurate  with  the 
location  value  of  their  milk.  Thus,  Little 
Rock  should  be  used  as  an  alternative 
basing  point  to  provide  a  Class  I  dif¬ 
ferential  at  Springfield  that  is  aligned 
with  the  St.  Louis-Ozarks  price.  The  use 
of  Little  Rock,  which  is  approximately 
223  miles  from  Springfield,  would  pro¬ 
vide  a  Class  I  differential  of 
$1,595  ($1.94-$0.345). 

Location  adjustment  credits.  The 
merged  order  should  adopt  a  modified 
version  of  the  provisions  in  the  Central 
Arkansas  order  that  limit  Class  I  loca¬ 
tion  adjustment  credit  on  bulk  milk 
transferred  between  plants. 

Proponent  cooperative  proposed  that 
Class  I  location  adjustments  apply  to 
transfers  between  pool  plants  if  such 
transfers  are  classified  as  Class  I  milk. 
This  proposal  was  made  in  conjunction 
with  proponent's  proposal  that  bulk 
fluid  milk  products  transferred  from  a 
pool  supply  plant  to  a  pool  distributing 
plant  be  classified  pro  rata  to  the  pounds 
of  milk  in  each  class  at  the  pool  distrib¬ 
uting  plant.  Proponent's  witness  stated 
they  were  asking  for  these  provisions  to 
conform  with  the  terms  and  provisions 
of  the  Consent  Decree  described  previ¬ 
ously. 

The  merged  order  should  contain  the 
provisions  in  the  present  Central  Arkan- 
sis  order  that  preclude  the  application 
of  location  adjustments  under  certain 
conditions.  If  location  adjustment  cred¬ 
its  were  not  limited,  the  pool  obligation 
of  the  supply  plant  operator  for  pro¬ 
ducer  milk  transferred  to  a  distrbuting 
pool  plant  as  Class  I  milk  would  be  the 
Class  I  price  adjusted  for  the  location  of 
the  supply  plant.  Under  the  Arkansas 
order,  however,  if  the  distributing  plant 
receiving  supply  plant  milk  has  sufficient 
milk  from  local  direct-ship  producers  to 
cover  all  of  its  Class  I  sales,  the  supply 
plant  operator  does  not  receive  location 
adjustment  credit  on  the  milk  trans¬ 
ferred  since  it  is  not  needed  for  Class  I 
use. 

The  basic  concept  of  this  limitation 
on  location  adjustment  credits  should  be 
retained  under  the  merged  order.  To 
adapt  this  concept  to  the  pricing  struc- 


*  It  should  be  noted  that  the  St.  Louis- 
Ozarks  order  provides  a  fnlnus  27-cent  loca¬ 
tion  adjustment  on  Class  I  milk  at  supply 
plants  in  Springfield,  Missouri.  However,  no 
location  adjustment  applies  on  producer 
milk  delivered  to  plants.  Thus,  producers 
delivering  milk  to  such  plants  receive  the 
same  blend  price  as  producers  delivering  to 
distributing  plants  in  the  Springfield  area. 
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ture  adopted  herein  (which  includes  the 
announced  Class  I  price  for  Zone  1  with 
plus  or  minus  price  adjustments  at  other 
locations) ,  it  is  necessary  that  the  loca¬ 
tion  adjustment  credit  provisions  be  re¬ 
vised.  The  intent  of  the  limitation  pro¬ 
vided  is  to  insure  that  producers  on  the 
market  do  not  have  their  returns  lowered 
through  the  granting  of  price  credits  on 
milk  unnecessarily  moved  between  pool 
plants  for  other  than  Class  I  use. 

In  this  connection,  location  adjust¬ 
ment  credits  should  not  apply  to  Class  I 
milk  shipped  to  pool  plants  in  lower- 
priced  zones.  Although  such  shipment 
would  not  be  a  usual  movement  of  milk, 
it  could  occur.  For  example,  a  plant  in 
Mississippi  with  receipts  in  excess  of  its 
fluid  requirements  might  ship  such  ex¬ 
cess  to  handlers  in  Memphis.  The  Class 
I  price  levels  established  under  the  Ar- 
kansas-Memphis  order  in  Mississippi 
and  other  plus  location  adjustment  zones 
are  intended  to  attract  milk  to  these 
areas  for  Class  I  use  at  such  plant  loca¬ 
tions  and  not  for  reshipment  to  lower- 
priced  zones.  Such  reshipments  should 
not  be  encouraged  through  the  granting 
of  price  credits  on  such  milk  movements. 
If  the  prices  provided  tend  to  attract 
greater  quantities  of  milk  than  are 
needed  locally,  then  consideration  should 
be  given  to  whether  a  lower  price  should 
be  provided. 

Distributing  plants  relying  on  supply 
plant  milk  for  Class  I  use  should  be  en¬ 
couraged  to  draw  such  milk  from  the 
nearest  plant  or  plants.  It  is  possible  that 
pool  plant  operators  may  attempt  to  cir¬ 
cumvent  such  application  of  the  order 
provisions  by  claiming  that  near-in  sup¬ 
ply  plant  milk  was  used  in  Class  III 
while  an  equivalent  amount  of  more  dis¬ 
tant  supply  plant  milk  received  at  the 
city  was  used  in  Class  I.  Although  the 
more  distant  plant  would  be  eligible  for  a 
location  adjustment  credit  under  the 
provisions  adopted  herein,  such  credit 
would  be  limited,  in  this  example,  to  the 
lesser  credit  that  would  have  been  ap¬ 
plicable  to  the  near-in  supply  plant  milk 
had  it  been  classified  as  Class  I  milk. 

Pricing  milk  not  needed  for  Class  I 
use.  The  Class  II  price  under  the  merged 
order  should  be  the  basic  formula  price 
for  the  month  plus  10  cents.  The  Class 
III  price  should  be  the  basic  formula 
price  for  the  month.  These  prices  should 
be  announced  by  the  5th  day  after  the 
month  to  which  they  apply. 

Such  prices  are  now  applicable  under 
each  of  the  orders  to  be  merged.  They 
were  adopted  for  all  three  orders  in  con¬ 
junction  with  the  39-market  classifica¬ 
tion  proceedings  referred  to  earlier  in  this 
decision  and  are  appropriate  for  the 
identical  reasons  for  which  they  were 
adopted  in  the  separate  orders. 

At  the  hearing,  there  was  general 
agreement  among  producers  and  han¬ 
dlers  that  the  Class  II  price  should  be  set 
at  10  cents  over  the  basic  formula  price. 
It  was  proposed  by  two  Memphis  han¬ 
dlers,  however,  that  such  price  for  the 
month  be  announced  on  the  5th  day  of 
the  preceding  month  and  be  based  on 
the  basic  formula  price  for  the  second 
preceding  month.  These  handlers  testi¬ 


fied  that  in  the  absence  of  advance  pric¬ 
ing  they  are  disadvantaged  by  not  know¬ 
ing  the  cost  of  producer  milk  for  Class  II 
use  until  after  the  end  of  the  month  in 
which  the  milk  is  processed. 

A  similar  proposal  by  handlers  was 
denied  in  the  39-market  proceedings  and 
in  a  1976  proceeding  that  involved  the 
announcement  date  of  the  Class  II  price 
in  these  same  markets.  This  merger 
proceeding  does  not  present  changed  cir¬ 
cumstances  that  require  a  different  con¬ 
clusion  with  respect  to  the  Arkansas- 
Memphis  market.  The  proposal  is  there¬ 
fore  denied. 

Butterfat  differential.  A  single  butter- 
fat  differential  should  apply  under  the 
merged  order.  It  should  be  computed  by 
multiplying  the  average  Chicago  92-score 
butter  price  for  the  month  by  0.115, 
rounding  such  amount  to  the  nearest  0.1 
cent.  The  differential  should  be  an¬ 
nounced  by  the  market  administrator  by 
the  5th  day  after  the  end  of  the  month  to 
which  it  applies.  This  differential  is  now 
applicable  under  the  separate  orders  and 
was  adopted  in  conjunction  with  the  uni¬ 
form  classification  plan  now  in  use. 

(d)  Distribution  of  proceeds  to  pro¬ 
ducers.  A  marketwide  pool  should  be  used 
under  the  merged  order  as  a  means  of 
distributing  among  all  producers  in  the 
market  the  total  proceeds  derived  from 
the  use  of  their  milk  by  all  regulated  han¬ 
dlers.  Under  marketwide  pooling,  a  uni¬ 
form  price  is  paid  to  all  producers  regard¬ 
less  of  how  a  particular  producer's  milk 
is  utilized  by  the  handler  to  whom  it  is 
delivered.  By  receiving  payment  at  the 
uniform  price,  each  producer  shares  in 
the  higher-valued  Class  I  milk  in  the 
market  as  well  as  the  lower-valued  Class 
II  and  Class  III  uses  of  milk.  This  type 
of  pooling  is  now  being  used  in  the  Cen¬ 
tral  Arkansas  market  and  was  proposed 
for  use  under  the  merged  order. 

In  the  Fort  Smith  and  Memphis  mar¬ 
kets,  producers  are  now  paid  through 
individual-handler  pools.  Under  this  ar¬ 
rangement,  a  uniform  price  is  determined 
for  each  handler  rather  than  for  the 
market,  with  the  price  for  each  han¬ 
dler  reflecting  the  classified  use  value  of 
all  producer  milk  received  by  the  han¬ 
dler.  All  of  the  producers  supplying  the 
Fort  Smith  handler  and  a  substantial 
majority  of  the  producers  supplying  the 
Memphis  handlers  are  members  of  pro¬ 
ponent  cooperative.  As  described  previ¬ 
ously  in  this  decision,  the  blend  price 
paid  by  proponent  cooperative  to  its 
producer-members  is  based  upon  its  total 
sales  of  milk  to  all  handlers  throughout 
a  7-state  area.  Therefore,  from  a  practi¬ 
cal  standpoint,  there  will  be  little  impact 
on  the  handlers  or  the  producers  supply¬ 
ing  them  in  changing  to  a  marketwide 
pooling  arrangement  in  these  segments 
of  the  Arkansas-Memphis  market. 

Payments  to  producers.  The  merged 
order  should  provide  that  handlers  pay 
all  order  obligations  for  milk  to  the  mar¬ 
ket  administrator  who,  in  turn,  would 
distribute  such  money  (in  terms  of  the 
uniform  price  (s) )  to  producers,  coopera¬ 
tive  associations,  and  handlers  who  elect 
to  pay  their  nonmember  producers. 


Under  the  Memphis  order,  which  pro¬ 
vides  for  the  individual  handler  pooling 
of  producer  returns,  handlers  pay  the 
classified  use  value  of  their  milk  to  the 
market  administrator  who,  in  turn,  pays 
individual  producers  and  cooperative  as¬ 
sociations.  The  plan  adopted  herein  for 
the  Arkansas-Memphis  order  is  similar 
in  many  respects  to  the  payment  provi¬ 
sions  of  the  Memphis  order. 

The  Central  Arkansas  order  provides 
that  producers  be  paid  by  the  handlers 
receiving  their  milk.  It  is  necessary  under 
this  arrangement,  however,  that  part  of 
the  money  due  producers  from  handlers 
with  higher  than  market-average  Class 
I  utilization  be  used  in  paying  producers 
supplying  other  handlers  with  less  than 
market-average  Class  I  utilization. 
This  exchange  of  money  between  han¬ 
dlers  is  accomplished  through  a  “pro¬ 
ducer-settlement  fund”  operated  by  the 
market  administrator.  Handlers  with 
higher  than  market-average  Class  I  utili¬ 
zation  pay  any  excess  of  the  value  of 
their  producer  milk  over  its  value  at  the 
uniform  price  into  this  fund.  Other  han¬ 
dlers  receive  from  the  fund  payments 
that  are  included  in  the  uniform  price 
they  pay  to  their  producers. 

Under  the  Fort  Smith  order,  an  in¬ 
dividual  handler  pool,  the  handler  pays 
his  uniform  price(s)  directly  to  the  pro¬ 
ducers  who  supply  him  with  milk. 

The  cooperative  advocating  the  merger 
proposed  that  the  market  administrator 
collect  from  handlers  all  order  payments 
due  producers.  Under  the  cooperative’s 
proposal,  each  handler  would  make  par¬ 
tial  payments  to  the  market  administra¬ 
tor  by  the  25th  day  of  the  month  for 
milk  received  during  the  first  15  days 
of  the  month.  The  payment  rate  would 
be  the  Class  III  price  for  the  preceding 
month.  The  remainder  of  the  handler's 
obligation  for  milk  received  during  the 
month  would  be  paid  to  the  market  ad¬ 
ministrator  by  the  14th  day  of  the  fol¬ 
lowing  month. 

Following  the  receipt  of  the  partial 
payments  by  handlers,  the  market  ad¬ 
ministrator  would  pay  producers  such 
monies  by  the  28th  day  of  the  month. 
The  cooperative’s  proposal  would  require 
final  payments  to  producers  by  the  mar¬ 
ket  administrator  by  the  16th  day  after 
the  end  of  the  month.  In  those  cases 
where  a  cooperative  is  collecting  the  pay¬ 
ments  for  milk  of  its  members,  the  pro¬ 
posal  would  require  partial  and  final  pay¬ 
ments  by  the  market  administrator  one 
day  prior  to  the  date  payments  are  due 
individual  producers. 

This  payment  schedule  under  the  co¬ 
operative’s  proposal  is  predicated  on  the 
filing  of  handler  reports  of  receipts  and 
utilization  by  the  7th  day  of  the  month 
and  the  announcement  of  the  uniform 
price  by  the  11th  day. 

Under  the  cooperative’s  proposal  rec¬ 
ognition  would  be  given  to  the  desire  of 
handlers  to  pay  the  producers  supplying 
them  with  milk.  As  proposed,  any  han¬ 
dler  not  delinquent  with  respect  to  any 
of  his  payment  obligations  who  wished 
to  pay  his  own  producers  would  pay  his 
full  obligation  to  the  market  adminis¬ 
trator.  Upon  receipt  of  the  proper  pay¬ 
ment,  the  market  administrator  then 
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would  transfer  sufficient  money  to  the 
handler  so  that  he  could  pay  his  pro¬ 
ducers. 

Proponent  urged  the  adoption  of  its 
proposed  payment  arrangement  on  the 
basis  that  this  would  provide  handlers 
with  a  stronger  incentive  for  making 
prompt  payment  of  their  order  obliga¬ 
tions.  The  cooperative  claimed  that  since 
handlers  tend  to  pay  the  market  admin¬ 
istrator  on  a  timely  basis  all  producer 
monies  should  be  channeled  through  him 
rather  than  having  handlers  pay  pro¬ 
ducers  directly.  Also,  proponent  con¬ 
tended  that  late  payments  by  certain 
handlers  result  in  an  inequitable  situa¬ 
tion  for  those  handlers  making  timely 
payments.  This  is  because  the  delinquent 
payers  are  using  money  due  producers 
to  overcome  cash  flow  problems  while 
the  prompt  payers  with  similar  problems 
must  borrow  money  or  use  their  own 
capital. 

If  the  order  is  to  serve  the  intended 
purpose  of  promoting  orderly  marketing 
in  the  Arkan  asas  -  Memphis  area,  it  is 
essential  that  handlers  pay  their  order 
obligations  on  a  timely  basis.  Under  the 
customary  arrangements  of  producers 
being  paid  twice  a  month,  handlers 
have  the  use  of  producer  milk  for  con¬ 
siderable  periods  of  time  before  any  pay¬ 
ments  for  such  milk  are  due.  Producers 
should  not  be  expected  to  wait  beyond 
the  scheduled  times  for  their  milk  pay¬ 
ments.  Delayed  payments  not  only  foster 
uncertainty  and  discontent  among  pro¬ 
ducers  but  also  place  them  in  a  difficult 
position  with  respect  to  meeting  their 
own  financial  obligations  on  a  timely 
basis. 

From  the  standpoint  of  handlers,  also, 
it  is  necessary  that  all  order  obligations 
be  paid  on  time.  Otherwise,  handlers  who 
are  in  compliance  would  be  at  a  com¬ 
petitive  disadvantage  with  delinquent 
handlers  who  are  using  monies  due  pro¬ 
ducers  as  a  free  source  of  funds  for  oper¬ 
ating  purposes. 

For  these  reasons,  the  merged  order 
should  be  structured  to  encourage 
prompt  payments  by  handlers.  Although 
the  method  now  provided  under  the  Cen¬ 
tral  Arkansas  and  Fort  Smith  orders 
for  paying  producers  is  basically  a  satis¬ 
factory  arrangement,  there  are  several 
aspects  of  the  payment  method  used  in 
the  Memphis  market  and  adopted  herein 
that  will  tend  to  provide  producers  with 
somewhat  greater  assurance  that  they 
will  be  paid  for  their  milk  deliveries  on 
a  timely  basis. 

Under  a  plan  whereby  all  payments 
by  handlers  are  made  to  the  market  ad¬ 
ministrator  who  in  turn  pays  producers, 
the  fact  of  payment  to  producers  is  a 
matter  of  the  market  administrator's  im¬ 
mediate  knowledge.  When  handlers  pay 
producers  directly,  a  failure  to  make  full 
payment  to  producers  by  the  dates  spec¬ 
ified  in  the  order  usually  does  not  be¬ 
come  known  to  the  market  administrator 
at  the  time  of  noncompliance.  Some  time 
may  elapse  before  normal  audit  proce¬ 
dures  reveal  any  payment  irregularities. 

Also,  the  payment  plan  adopted  herein 
tends  to  be  self -policing.  Payment  would 


not  be  made  by  the  market  administra¬ 
tor  to  producers  delivering  milk  to  a  han¬ 
dler  who  fails  to  pay  his  obligation  to 
the  producer-settlement  fund.  Thus,  such 
producers  would  be  immediately  aware 
of  when  the  handler  receiving  their  milk 
fails  to  pay  his  pool  obligation.  Presently 
under  the  Central  Arkansas  Order  a 
handler  may  pay  his  producers  the  blend 
price  and  at  the  same  time  fall  to  pay 
an  amount  due  the  producer-settlement 
fund.  In  the  absence  of  any  knowledge 
of  the  handler’s  financial  difficulties,  the 
producer  presumably  would  continue  to 
ship  milk  to  the  handler.  Only  when  the 
handler’s  financial  problems  become  so 
great  as  to  result  in  nonpayment  to  his 
producers  would  the  producers  realize 
the  possible  need  for  seeking  a  different 
outlet  for  their  milk.  Under  the  adopted 
payment  procedure,  the  producers  would 
be  aware  of  the  handler’s  financial  dif¬ 
ficulty  in  the  first  month  of  nonpayment. 
They  then  would  be  able  to  consider  on 
a  more  timely  basis  the  possible  need  for 
making  other  arrangements  for  the  sale 
of  their  milk  before  their  loss  as  a  result 
of  nonpayment  mounts  to  the  point  that 
they  would  be  placed  in  a  severe  eco¬ 
nomic  bind. 

In  addition,  the  adopted  payment 
procedure  should  reduce  current  pres¬ 
sures  on  cooperative  associations  to 
grant  credit  to  handlers  who  may  be 
delinquent  in  payment  of  the  uniform 
price  for  milk  received  from  member 
producers.  The  tendency  for  extension  of 
credit  by  cooperatives  should  be  mini¬ 
mized  when  handlers  are  required  to 
make  payments  for  producer  milk  di¬ 
rectly  to  the  market  administrator 
rather  than  to  the  cooperative. 

Recognition  should  be  given  under  this 
payment  arrangement  to  the  desire  of 
handlers  to  pay  the  producers  supplying 
them  with  milk.  Such  payments  should 
be  permitted  with  respect  to  those 
producers  for  whom  a  cooperative  is  not 
collecting  payments.  For  all  practical 
purposes,  this  generally  wrould  include 
only  those  producers  who  are  not  mem¬ 
bers  of  a  cooperative  association. 

As  provided  herein,  the  handler  would 
be  required  to  pay  his  full  obligation  for 
milk  to  the  market  administrator  in  the 
same  manner  as  other  handlers  who  are 
not  paying  producers  directly.  This 
would  be  so  in  the  case  of  both  the 
partial  and  final  payments.  Upon  receipt 
of  the  proper  payment,  the  market  ad¬ 
ministrator  then  would  transfer  sufficient 
money  to  the  handler  so  that  he  could 
pay  his  producers. 

Modification  of  this  payment  arrange¬ 
ment  was  proposed  by  a  Memphis  reg¬ 
ulated  handler.  He  proposed  that  a 
handler  choosing  to  pay  his  own  pro¬ 
ducers  not  be  required  to  pay  his  full 
obligation  to  the  market  administrator. 

A  basic  purpose  of  changing  to  the 
payment  method  adopted  herein  is  the 
encouragement  of  timely  payments  by 
handlers.  To  effectively  implement  this 
concept,  it  is  desirable  that  the  handlers 
purchasing  milk  from  nonmembers  as 
well  as  those  obtaining  milk  from  a 
cooperative  pay  their  order  obligations 
to  the  market  administrator  by  the  dates 


prescribed  herein.  Through  this  means, 
the  market  administrator  will  be  im¬ 
mediately  aware  in  the  case  of  all  han¬ 
dlers  of  a  handler's  inability  to  meet  his 
order  obligation. 

Any  handler  who  the  market  adminis¬ 
trator  determines  is  delinquent  with 
respect  to  any  payment  obligation  under 
the  order  should  not  be  eligible  to  re¬ 
ceive  money  from  the  market  adminis¬ 
trator  for  payment  to  producers.  Any 
transfer  of  money  by  the  market  ad¬ 
ministrator  to  a  handler  in  this  cir¬ 
cumstance  would  remove  much  of  the 
incentive  for  a  handler  to  consistently 
comply  with  the  order’s  payment  re¬ 
quirements.  So  that  there  might  be  a 
reasonable  demonstration  of  compliance 
with  the  order,  a  delinquent  handler 
should  not  be  eligible  to  pay  his  producers 
until  he  has  met  all  prescribed  pay¬ 
ment  obligations  for  three  consecutive 
months. 

A  Memphis  regulated  handler  opposed 
this  three-month  requirement.  This  han¬ 
dler’s  witness  pointed  out  that  late  pay¬ 
ments  to  producers  do  occur  occasional¬ 
ly  becuase  of  human  error.  It  was  his 
contention  that  the  three-month  re¬ 
quirement  classified  such  human  errors 
the  same  as  a  deliberate  late  payment 
or  nonpayment  by  a  handler  and  pen¬ 
alizes  the  handler  to  the  same  degree 
in  either  case. 

It  is  quite  possible  that  a  late  pay¬ 
ment1  to  producers  by  a  handler  may 
occur  unintentionally.  There  is  no  prac¬ 
tical  way  from  an  enforcement  stand¬ 
point,  however,  to  distinguish  between 
intentional  and  unintentional  late  pay¬ 
ments.  Even  if  there  were  such  a  way. 
it  is  questionable  whether  there  should 
be  any  relief  from  the  three-month  re¬ 
quirement.  As  stated  earlier,  the  purpose 
of  the  adopted  producer  payment  meth¬ 
od  is  to  provide  producers  with  greater 
assurance  that  they  will  be  paid  for  their 
milk  deliveries  on  a  timely  basis.  It  must 
be  recognized  that  under  this  new  pay¬ 
ment  method  permitting  a  handler  to  pay 
his  nonmember  producers  is  to  a  certain 
extent  no  change  from  the  present  pay¬ 
ment  method  used  in  the  Central  Ar¬ 
kansas  and  Fort  Smith  markets.  If  the 
order  is  to  allow  handlers  the  option 
of  paying  nonmembers,  it  is  necessary 
that  there  be  some  incentive  to  pay  their 
producers  on  a  timely  basis.  In  the 
absence  of  this  incentive,  such  as  losing 
their  eligibility  to  pay  producers  for  a 
three-month  period,  handlers  may  tend 
to  become  lax  in  their  payment  pro¬ 
cedures. 

Under  the  adopted  payment  pro¬ 
cedure,  it  is  imperative  that  the  pay¬ 
ments  received  by  the  market  adminis¬ 
trator  from  handlers  represent  sound 
money.  This  is  necessary,  of  course,  under 
the  present  payment  arrangement.  How¬ 
ever,  because  the  new  procedure  will  re¬ 
sult  in  substantially  greater  amounts  of 
money  being  transferred  in  and  out  of 
the  producer-settlement  fund,  receipt  of 
a  bad  check  of  a  substantial  sum  could 
render  such  fund  insolvent. 

With  the  payment  schedule  adopted 
herein,  the  market  administrator  will 
need  to  make  payments  to  cooperatives 
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and  certain  handlers  the  day  after  the 
payments  are  due  to  him  from  all  han¬ 
dlers.  Such  payments  will  have  to  be 
made  with  the  belief  that  the  checks  re¬ 
ceived  from  handlers  and  deposited  In 
the  producer-settlement  fund  are,  in 
fact,  good.  Time  will  not  permit  the 
clearance  of  such  checks  through  the 
banks  prior  to  the  withdrawal  of  money 
from  the  producer-settlement  fund.  The 
need  for  the  market  administrator  to  re¬ 
ceive  only  sound  money  is  thus  obvious. 

The  attached  order  does  not  prescribe 
the  specific  means  by  which  handlers 
shall  make  payment  to  the  market  ad¬ 
ministrator.  The  need  for  such  specificity 
should  be  based  on  actual  experience  in 
the  market.  As  long  as  handlers  make 
full  payment  by  the  prescribed  payment 
dates  and  their  checks  are  good,  there  is 
no  problem.  However,  if  the  market  ad¬ 
ministrator,  because  of  prior  experience 
or  for  other  reasons,  does  not  have  rea¬ 
sonable  assurance  that  payments  ten¬ 
dered  would  represent  sound  money,  it  is 
necessary  that  he  have  the  administra¬ 
tive  discretion  to  prescribe  the  means  of 
acceptable  payment. 

Under  the  terms  of  the  order,  the  mar¬ 
ket  administrator  has  the  authority  to 
make  rules  and  regulations  to  effectu¬ 
ate  the  terms  and  provisions  of  the  or¬ 
der.  Should  there  be  an  urgent  need  for 
greater  specificity  with  respect  to  the 
procedures  for  making  payments,  this 
may  be  accommodated  through  the 
promulgation  of  appropriate  administra¬ 
tive  rules  with  the  approval  of  the  Di¬ 
rector  of  the  Dairy  Division  and  in  con¬ 
sultation  with  the  local  industry. 

A  schedule  of  payment  dates  similar 
to  those  suggested  by  the  merger  pro¬ 
ponent  should  apply  under  the  merged 
order.  In  this  regard,  a  slight  modifica¬ 
tion  should  be  made  in  the  date  by  which 
handlers  must  submit  their  monthly  re¬ 
port  of  receipts  of  milk  from  individual 
producers  and  their  monthly  report  of 
receipts  and  utilization  of  milk,  which 
are  necessary  in  determining  the  amount 
of  payment.  Presently,  the  postmark 
date  for  submitting  such  reports  is  the 
7th  day  after  the  end  of  the  month. 
However,  as  proposed  by  a  Memphis 
handler  the  reports  should  not  be  due 
until  the  8th  day  if  delivered  in  person 
to  the  office  of  the  market  administra¬ 
tor.  Since  it  would  take  at  least  one  day 
for  a  report  mailed  on  the  7th  to  arrive 
at  the  market  administrator’s  office,  it 
should  not  impede  the  market  adminis¬ 
trator  in  computing  the  uniform  price  by 
the  11th  day  if  handlers  are  given  until 
the  8th  to  deliver  their  monthly  reports 
in  person. 

As  provided  herein,  handlers  would  be 
required  to  make  a  partial  payment  for 
milk  received  during  the  first  15  days 
of  the  month  from  producers  who  had 
not  discontinued  shipping  milk  to  such 
handler  prior  to  the  21st  day  of  the 
month  and  for  milk  received  from  a 
cooperative  in  its  capacity  as  a  bulk 
tank  handler.  Handlers  would  be  re¬ 
quired  to  report  such  receipts  to  the 
market  administrator  by  the  21st  day 
of  the  month.  Payment  for  such  milk 
by  the  handlers  would  have  to  be  re¬ 


ceived  by  the  market  administrator  by 
the  26th  of  the  month.  On  the  28th  of 
the  month,  the  market  administrator 
would  distribute  these  payments  to  pro¬ 
ducers  who  do  not  receive  their  pay¬ 
ments  through  a  cooperative  association 
or  from  a  proprietary  handler  who  has 
requested  the  option  of  paying  his  own 
producers.  In  the  case  of  producers  re¬ 
ceiving  their  payments  from  a  coopera¬ 
tive  or  proprietary  handler,  the  market 
administrator  would  make  payments  to 
such  parties  a  day  earlier  so  that  pay¬ 
ments  to  the  individual  producers  could 
be  made  at  the  same  time  as  for  other 
producers. 

The  rate  of  the  partial  payment  would 
be  the  Class  III  price  for  the  preceding 
month.  This  rate  is  now  used  under  the 
individual  orders  in  making  partial  pay¬ 
ments  to  producers  and  producers  sup¬ 
ported  its  continued  use. 

In  this  connection,  a  handler  made 
several  proixisals  intended  to  safeguard 
handlers  with  respect  to  overpayments 
to  producers  that  might  result  from  the 
application  of  the  order  provisions  re¬ 
lating  to  partial  payments.  It  is  reason¬ 
able  that  provisions  be  adopted  which 
would  help  prevent  the  inadvertent  over¬ 
payment  by  a  handler  for  milk  received 
from  a  producer.  To  accomplish  this, 
the  order  should  specify  that  in  making 
partial  payments  for  producers  who  are 
not  members  of  a  cooperative  association 
the  handler  not  be  required  to  make  such 
payment  if  the  producer  has  discon¬ 
tinued  shipping  milk  to  the  handler.  Ac¬ 
cordingly,  there  should  be  little  likeli¬ 
hood  of  overpayment  because  the  partial 
payment  applies  only  to  the  first  15  days 
deliveries  by  producers  and  as  provided 
herein  would  be  paid  only  to  those  pro¬ 
ducers  who  still  ship  milk  to  the  han¬ 
dler  on  the  21st  day  of  the  month. 

Final  accounting  for  milk  from  pro¬ 
ducers  and  cooperative  bulk  tank  han¬ 
dlers  would  be  completed  in  the  follow¬ 
ing  month.  Handlers  would  be  required 
to  submit  to  the  market  administrator 
a  report  of  the  monthly  receipts  from 
Individual  producers  and  a  report  of  all 
receipts  and  utilization  by  the  7th  day 
after  the  end  of  the  month  if  post¬ 
marked.  and  not  later  than  the  8th  day 
if  the  reports  are  delivered  in  person 
to  the  office  of  the  market  administrator. 
The  weighted  average  price  and  uniform 
price (s)  would  be  announced  by  the 
11th  day.  Final  payment  to  the  market 
administrator  by  handlers  at  the  clas¬ 
sified  use  value  for  all  milk  received 
during  the  month  would  have  to  be  re¬ 
ceived  by  the  market  administrator  by 
the  15th  day  after  the  end  of  the  month. 
Payments  due  producers  would  be  dis¬ 
tributed  by  the  market  administrator 
by  the  17th  day  to  Individual  producers 
who  do  not  receive  their  payments 
through  a  cooperative  association  or  a 
proprietary  handler.  Cooperative  asso¬ 
ciations  collecting  for  members  and  pro¬ 
prietary  handlers  who  elect  to  pay  their 
own  producers  would  be  paid  by  the 
market  administrator  by  the  16th  day 
after  the  end  of  the  month  so  that  they 
could  pay  their  producers  on  the  17th 
also. 


As  noted  earlier,  the  attached  order 
does  not  prescribe  the  means  by  which 
a  handler  must  make  payment  to  the 
market  administrator.  Unless  some 
specificity  in  this  regard  is  found  neces¬ 
sary  later,  handlers  should  be  given  the 
flexibility  of  using  whatever  payment 
means  they  wish.  The  only  requirement 
would  be  that  a  handler's  payment  must 
be  received  by  the  market  administrator 
by  the  prescribed  dates.  Such  dates 
would  be  the  26th  day  of  the  month  for 
the  partial  payment  and  the  15th  day 
after  the  end  of  the  month  for  the  final 
payment.  Payments  not  received  by  these 
dates  would  be  considered  late  and  sub¬ 
ject  to  the  charge  on  overdue  accounts. 
Under  this  arrangement  each  handler, 
of  course,  will  have  to  determine  what 
means  of  payment  will  result  in  timely 
pavments  for  him. 

Recognition  should  be  given  to  the 
occasional  conflicts  between  scheduled 
payment  dates  and  weekends.  It  is  desir¬ 
able  that  producers  be  paid  as  soon  as 
passible.  For  this  reason,  the  payment 
schedule  adopted  herein  purposely  leaves 
little  time  between  the  dates  when 
handlers  must  make  payments  to  the 
market  administrator  and  when  pay¬ 
ments  must  then  be  made  to  producers 
by  the  market  administrator  and 
handlers  However,  should  a  payment 
date  fall  on  a  weekend  when  offices 
normally  are  not  open  for  business,  the 
“tight”  payment  schedule  could  not  be 
adhered  to  in  all  cases. 

Accordingly,  if  the  date  by  which  pay¬ 
ments  must  be  received  by  the  market 
administrator,  or  made  to  producers, 
cooperatives  or  handlers  falls  on  a 
Saturday  or  Sunday  or  on  a  day  that  is 
a  national  holiday,  payments  should  not 
be  due  until  the  next  day  on  which  the 
market  administrator’s  office  is  open  for 
public  business.  Further,  the  order 
should  provide  that  when  the  partial  or 
final  payments  are  so  delayed,  the  cor¬ 
responding  payments  by  the  market  ad¬ 
ministrator  to  handlers,  cooperatives 
and  producers,  as  well  as  the  subsequent 
payment  by  handlers  to  producers,  may 
be  delayed  by  the  same  number  of  days. 

This  schedule  of  reporting  and  pay¬ 
ment  dates  will  result  in  producers 
receiving  their  final  payment  for  milk 
as  soon  as  possible  after  the  end  of  the 
month.  Although  the  final  payment 
would  be  made  two  days  later  than  under 
the  separate  orders,  adequate  recogni¬ 
tion  must  be  given  to  the  time  that  it 
will  take  to  get  handler  reports  and  pay¬ 
ments  to  the  market  administrator.  This 
is  particularly  significant  in  view  of  the 
larger  geographical  area  to  be  encom¬ 
passed  by  the  Arkansas -Memphis  market 
than  by  the  separate  orders.  It  will  be 
noted  that  even  under  the  schedule 
adopted  herein  there  is  not  sufficient 
time  between  the  announcement  of  the 
uniform  price  and  the  date  handlers 
must  pay  the  market  administrator  to 
permit  timely  notification  by  mail  of 
each  handler’s  obligation.  It  is  con¬ 
templated  that  the  market  administrator 
will  need  to  notify  handlers  immediately 
by  telephone  of  their  order  obligations, 
with  written  confirmation  to  be  supplied 
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later.  Similarly,  the  adopted  schedule 
contemplates  that  .payments  by  the 
market  administrator  to  proprietary 
handlers  who  are  paying  producers  and 
to  cooperatives  collecting  payments  for 
members  will  be  available  by  the  next 
day  for  payments  to  individual 
producers.  To  assure  this,  it  will  be 
necessary  for  the  market  administrator 
to  arrange  for  an  interbank  transfer  of 
funds  so  that  producer  payments  can  be 
made  on  a  timely  basis. 

In  making  their  partial  and  final  pay¬ 
ments  to  the  market  administrator  for 
deposit  in  the  producer-settlement  fund, 
handlers  would  be  permitted  to  subtract 
deductions  authorized  in  writing  by 
producers.  The  cooperative  proposing 
the  merger  proposed  that  in  making  the 
partial  payment  a  handler  may  deduct 
from  a  producer’s  check  any  proper 
deductions  authorized  in  writing  by  the 
producer.  As  proposed  by  the  cooperative, 
the  amounts  deducted  by  a  handler 
would  be  paid  to  the  assignees  by  the 
time  the  handler  payments  are  due  the 
market  administrator. 

A  handler  regulated  under  the  Mem¬ 
phis  order  opposed  the  cooperative’s  pro¬ 
posal  that  would  require  the  amounts 
deducted  by  a  handler  to  be  paid  tq  the 
assignees  by  the  time  the  handler  pays 
the  market  administrator.  The  handler 
made  a  counter  proposal  that  handlers  be 
allowed  to  hold  authorized  deductions 
from  producers’  partial  payments  until 
the  time  of  final  payment,  approximately 
15  days  later.  He  held  that  making  de¬ 
ductions  for  assignments  authorized  by 
producers  is  a  service  to  producers  and 
that  extra  expense  is  incurred  by  both 
the  handler  and  the  creditors  if  pay¬ 
ments  are  made  twice  each  month.  He 
contended  that  if  authorized  deductions 
are  made  only  at  the  time  of  final  pay¬ 
ment  producers  complain  about  unequal 
twice  monthly  payments. 

A  producer’s  written  authorization  for 
a  handler  to  deduct  monies  for  payment 
to  an  assignee  does  not  relieve  the 
handler  of  his  obligation  to  make  full 
payment  for  milk  received  from  pro¬ 
ducers  by  the  date  prescribed  in  the 
order.  Thus,  it  is  expected  that  the 
amounts  deducted  by  handlers  will  be 
paid  to  assignees  by  the  time  handler 
payments  are  due  the  market  adminis¬ 
trator.  This  is  necessary  to  insure  that 
all  handlers  are  paying  the  minimum 
class  prices  for  their  producer  milk  by 
the  dates  required  in  the  order. 

Payments  lor  milk  from  cooperative 
association  plants.  The  cooperative  pro¬ 
posing  the  merged  order  proposed  that 
pool  plant  operators  receiving  bulk  milk 
from  a  cooperative  association’s  pool  sup¬ 
ply  plant  be  required  to  pay  for  such 
milk  in  the  same  manner  as  it  proposed 
for  bulk  tank  milk  received  directly  from 
the  farm.  This  proposal  should  be 
adopted. 

To  a  large  extent,  milk  marketed  by 
the  proponent  cooperative  is  moved  to 
distributing  plants  directly  from  the 
farm.  At  the  same  time,  however,  some 
milk  is  moved  to  such  plants,  either  on  a 
regular  basis  or  a  supplemental  supply 
basis,  from  the  cooperative’s  supply  plant 


in  Martin.  Tennessee.  Also,  the  coopera¬ 
tive  association  that  supported  propo¬ 
nent’s  merger  proposal  ships  milk  to  dis¬ 
tributing  plants  from  its  supply  plant  in 
Jackson.  Missouri.  Irrespective  of  the 
supply  arrangements  used,  the  pro¬ 
ducers  involved  are  supplying  milk  for 
the  fluid  market  and  should  be  assured 
of  receiving  payment  for  their  milk.  Such 
assurance  is  essential  to  the  orderly  mar¬ 
keting  of  milk  and  the  maintenance  of 
an  adequate  supply  of  milk  for  consum¬ 
ers.  Moreover,  such  a  payment  require¬ 
ment  is  consistent  with  the  Act,  which 
provides  that  no  cooperative  association 
may  sell  milk  to  any  handler  at  less  than 
the  prescribed  order  class  prices. 

Accordingly,  handlers  receiving  bulk 
fluid  milk  products  from  the  pool  plant 
of  a  cooperative  should  be  required  to 
make  partial  and  final  payments  to  the 
market  administrator  by  the  same  dates 
as  specified  for  handlers  receiving  milk 
directly  from  producers  or  a  cooperative 
acting  as  a  bulk  tank  handler.  The  par¬ 
tial  payment,  which  would  apply  to  re¬ 
ceipts  during  the  first  15  days  of  the 
month,  should  be  at  the  Class  in  price 
for  the  preceding  month.  The  final  pay¬ 
ment  should  be  based  on  the  classified  use 
value  of  all  bulk  fluid  milk  products  re¬ 
ceived  during  the  month  from  the  co¬ 
operative's  pool  plant.  Upon  receipt  of 
the  money,  the  market  administrator 
would  then  transfer  such  funds  to  the 
cooperative. 

In  this  regard,  the  Class  I  price  to  be 
used  in  computing  a  handler’s  obligation 
for  plant  milk  from  a  cooperative  should 
be  the  higher  of  the  Class  I  prices  appli¬ 
cable  at  the  plants  of  the  handler  and 
the  cooperative.  Thus,  in  those  cases 
where  Class  I  milk  is  transferred  from 
a  cooperative’s  plant  to  a  distributing 
plant  in  a  higher-priced  zone,  the  distri¬ 
buting  plant  operator  would  be  obligated 
for  such  milk  at  the  Class  I  price  appli¬ 
cable  at  his  plant.  This  price,  in  most 
cases,  would  reflect  the  value  of  the  milk 
at  the  cooperative’s  plant  plus  the  cost 
of  transporting  it  to  the  distributing 
plant.  This  is  the  same  price  that  would 
apply  to  Class  I  milk  received  at  the  dis¬ 
tributing  plant  directly  from  producers 
or  a  cooperative  acting  as  a  bulk  tank 
handler  and  thus  provides  uniformity  of 
pricing  among  handlers. 

Although  it  is  unlikely  in  this  market 
under  present  conditions,  Class  I  milk 
may  be  transferred  from  a  cooperative’s 
pool  plant  to  a  pool  distributing  plant  in 
a  lower- priced  zone.  In  this  case,  the 
distributing  plant  operator  will  be  re¬ 
quired  to  pay  the  cooperative  (through 
the  market  administrator)  for  such  milk 
at  the  Class  I  price  applicable  at  the  co¬ 
operative’s  plant.  Payment  at  this  price 
level  is  necessary  if  the  payment  pro¬ 
visions  are  to  be  consistent  with  the  Act. 

The  Act  states  that  a  cooperative  that 
is  reblending  the  proceeds  from  the  sale 
of  its  members’  milk  may  not  sell  milk 
to  any  handler  at  less  than  the  class 
prices  applicable  to  the  cooperative  on 
such  milk.  Under  the  order,  the  coopera¬ 
tive  would  have  to  account  to  the  pool 
for  the  Class  I  milk  transferred  from  its 
plant  to  a  lower-priced  zone  at  the  Class 


I  price  applicable  at  its  plant.  Since  the 
cooperative  could  not  sell  the  Class  I 
milk  at  less  than  this  price,  this  is  the 
price  that  the  buying  handler  must  be 
required  to  pay.  It  is  recognized  that  un¬ 
der  this  arrangement  such  a  sale  would 
be  uneconomic  to  the  buying  handler 
and  under  most  circumstances  would  hot 
take  place. 

Base-excess  plan.  On  the  basis  of  the 
December  1976  hearing  record,  the  base- 
excess  plan  provisions  contained  in  the 
Central  Arkansas  order  should  be  in¬ 
cluded  in  the  merged  order,  modified 
only  by  the  removal  of  the  4-cent  deduc¬ 
tion  for  the  producer-settlement  fund 
reserve  that  is  made  when  computing 
the  excess  price.  Other  changes,  if  any, 
resulting  from  the  previously  noted  April 
1977  hearing,  on  11  southwestern  mar¬ 
kets  will  be  dealt  with  in  a  later  decision. 

At  the  merger  hearing,  proponent  pro¬ 
posed  that  the  merged  order  contain  the 
same  type  of  base-excess  plan  now  con¬ 
tained  in  each  of  the  three  separate  or¬ 
ders.  Proponent’s  witness  testified  that 
the  reasons  for  adopting  base-excess 
plans  under  the  separate  orders  still  ex¬ 
ist  today  and  will  exist  in  the  merged 
market  for  the  foreseeable  future.  There 
was  no  opposition  at  the  merger  hearing 
to  the  continued  use  of  a  base-excess 
plan  under  the  merged  order.  Although 
proponent  suggested  several  changes  in 
the  current  base-excess  plan  provisions 
at  the  merger  hearing,  the  cooperative 
modified  its  position  on  such  proposed 
changes  at  the  April  5-8,  1977  hearing. 

A  Memphis  regulated  handler  testified 
in  opposition  to  the  base  transfer  provi¬ 
sions  in  the  proposed  plan  for  the  merged 
order.  This  handler  presented  the  same 
type  of  opposition  testimony  at  the  11- 
market  base-excess  plan  hearing.  This 
handler's  testimony  will  be  fully  con¬ 
sidered  in  the  decision  on  the  11 -market 
hearing. 

The  purpose  of  the  base -excess  plan 
is  to  encourage  individual  producers  to 
modify  seasonal  production  patterns  to 
provide  a  supply  of  Grade  A  milk 
throughout  the  year  that  is  more  in  line 
with  the  demand  for  such  milk  in  Class 
I  uses.  The  normal  production  pattern 
usually  results  in  a  greater  supply  dur¬ 
ing  the  spring  and  early  summer  than 
during  the  other  months  of  the  year. 
Class  I  demand,  on  the  other  hand,  tends 
to  be  relatively  level  throughout  the 
year.  Base-excess  plans  have  been  useful 
in  leveling  the  seasonal  pattern  of  milk 
production  in  these  three  markets  and 
should  be  continued  under  the  merged 
order. 

The  4-cent  deduction  in  the  computa¬ 
tion  of  the  excess  price  in  the  present 
Central  Arkansas  order  should  not  be 
included  in  the  Arkansas-Memphis  or¬ 
der.  Most  excess  milk  will  be  classified 
and  priced  as  Class  IH  milk.  Milk  for 
manufacturing  uses  has  practically  the 
same  value  to  milk  processors  wherever 
located.  This  is  reflected  under  the  order 
program  through  the  use  of  a  uniform 
surplus  price  in  virtually  all  orders, 
which  is  equal  to  the  average  price  per 
hundredweight  for  the  month  of  manu¬ 
facturing  grade  milk  f  .o.b.  plants  in  Min- 
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nesota  and  Wisconsin.  When  the  4-cent 
deduction  Is  applied  to  the  excess  price. 
It  usually  results  in  a  price  that  Is  less 
than  the  value  of  manufacturing  grade 
milk.  Removal  of  the  4-cent  deduction 
will  be  consistent  with  the  location  value 
of  milk  for  manufacturing  uses. 

The  money  accumulated  from  a  de¬ 
duction  from  both  the  base  and  excess 
price  is  presently  used  to  maintain  a  re¬ 
serve  in  the  producer-settlement  fund. 
This  reserve  provides  contingency  funds 
for  the  market  administrator  to  pay  a 
handler  in  the  event  an  audit  adjust¬ 
ment  of  a  handler’s  records  discloses  that 
the  handler  actually  used  milk  in  a 
lower-priced  classification  than  he  had 
originally  reported.  Deleting  the  4-cent 
deduction  in  the  computation  of  the 
excess  price  will  not  affect  the  level  of 
the  reserve  fund  significantly  because 
the  greater  proportion  of  producer  milk 
received  by  handlers  will  be  base  milk, 
which  would  continue  to  be  subject  to  a 
deduction  of  more  than  4  but  not  more 
than  5  cents  for  maintaining  a  reserve 
in  the  producer-settlement  fund. 

(e)  Administrative  provisions — Charg¬ 
es  on  overdue  accounts.  The  merged 
order  should  provide  for  the  application 
of  a  late-payment  charge  on  handler 
obligations  payable  to  the  market  admin¬ 
istrator  that  are  overdue.  Such  charge 
should  be  at  the  rate  of  three-fourths 
of  one  percent  per  month  (nine  percent 
annually) .  The  charge  should  apply  be¬ 
ginning  the  day  following  the  date  on 
which  payment  of  an  obligation  is  due 
and  on  the  same  day  of  each  succeeding 
month  until  the  obligation  is  paid.  Cur¬ 
rently,  none  of  the  three  orders  to  be 
merged  provide  for  such  payments  on 
overdue  accounts. 

The  institution  of  a  late-payment 
charge  under  the  merged  order  was  pro¬ 
posed  by  proponent  cooperative  associa¬ 
tion.  It  proposed  that  any  unpaid  obliga¬ 
tion  of  a  handler  that  is  due  the  market 
administrator  be  increased  on  a  daily 
basis,  beginning  the  first  day  the  obliga¬ 
tion  is  overdue  and  continuing  to  the 
day  prior  to  the  date  the  obligation  is 
paid.  The  spokesman  for  the  proponent 
indicated  that  the  institution  of  a  charge 
on  overdue  obligations  of  handlers  is  nec¬ 
essary  to  encourage  prompt  payments  to 
the  market  administrator  by  regulated 
handlers.  He  pointed  out  that  prompt 
payments  to  the  producer-settlement 
fund  are  necessary  to  enable  the  market 
administrator  to  make  the  required  pay¬ 
ments  to  producers. 

It  is  essential  to  the  effective  operation 
of  the  order  that  all  handler  payments 
to  the  producer-settlement  fund  be  made 
promptly.  Under  the  payment  provisions 
contained  in  the  attached  order  it  is 
necessary  that  all  handlers  pay  the  total 
use  value  of  milk  to  the  producer-settle¬ 
ment  fund  on  time.  Through  this  means, 
money  Is  made  available  to  the  market 
administrator  so  that  he  can  pay  pro¬ 
ducers  the  uniform  price  on  the  dates' 
prescribed.  The  success  of  this  arrange¬ 
ment  depends  on  the  solvency  of  the 
producer-settlement  fund. 

Also,  the  prompt  payment  of  accounts 
to  the  administrative  expense  fund  Is 


essential  to  the  performance  by  the  mar¬ 
ket  administrator  of  the  various  admin¬ 
istrative  functions  prescribed  by  the 
order.  Delinquent  payments  to  this  fund 
could  impair  the  ability  of  the  market 
administrator  to  carry  out  his  duties 
in  a  timely  and  efficient  manner. 

Payment  delinquency  also  results  in  an 
inequity  among  handlers.  Handlers  who 
pay  late  are  in  effect  borrowing  money 
from  producers.  In  the  absence  of  any 
late-payment  charge  that  is  at  least  as 
much  as  the  cost  of  borrowing  from  com¬ 
mercial  sources,  handlers  who  are  de¬ 
linquent  in  their  payments  have  a  finan¬ 
cial  advantage  relative  to  those  handlers 
making  timely  payments. 

Without  a  late-payment  charge  han¬ 
dlers  have  little  incentive  to  make  their 
payments  to  the  market  administrator  on 
time.  Enforcement  action  may  be  taken, 
of  course,  to  seek  strict  handler  compli¬ 
ance  with  the  payment  dates.  However, 
this  is  a  cumbersome  administrative 
route  and  the  practicalness  of  such  ac¬ 
tion  becomes  questionable  in  the  case  of 
handlers  who  are  only  several  days  late. 
While  the  charge  adopted  herein  may  not 
result  in  strict  compliance  by  all  han¬ 
dlers,  it  should  provide  handlers  a  sub¬ 
stantial  inducement  to  make  their  pay¬ 
ments  to  the  market  administrator  on 
time. 

The  late-payment  charge  should  be  es¬ 
tablished  at  the  rate  of  three-fourths  of 
one  percent  per  month  of  the  unpaid 
balance.  If  the  charge  is  to  have  any 
impact  on  handlers  in  terms  of  encour¬ 
aging  prompt  payments,  it  must  be  an 
amount  that  is  at  least  as  much  as  what 
a  delinquent  handler  would  be  charged 
by  commercial  banks  for  money  borrowed 
for  short-term  purposes.  If  this  is  not  so, 
handlers  who  may  have  financial  prob¬ 
lems  would  be  encouraged  to  delay  their 
payments,  knowing  that  the  charge  un¬ 
der  the  order  is  cheaper  than  borrowing 
money  commercially  at  a  higher  loan 
rate.  Under  present  conditions,  a  month¬ 
ly  charge  of  three-fourths  of  one  percent 
should  provide  reasonable  assurance  that 
producer  funds  do  not  represent  the 
cheapest  source  of  money. 

As  noted  earlier,  it  was  proposed  that 
the  late-payment  charge  be  apportioned 
on  a  daily  basis  so  that  a  handler  would 
be  assessed  for  only  the  number  of  days 
he  was  actually  late  in  making  his  pay¬ 
ment.  This  procedure  should  not  be 
adopted.  If  the  late-payment  charge  were 
treated  strictly  as  interest  and  com¬ 
puted  on  a  daily  basis,  the  order  would 
merely  represent  a  banking  service  for 
handlers  who  desire  to  use  producer 
funds  as  an  alternative  source  of  money. 
This  is  not  the  intended  purpose  of  the 
late-payment  charge.  Rather,  it  is  to  be 
a  penalty  that  will  Induce  handlers  to 
pay  their  obligations  to  the  market  ad¬ 
ministrator  on  time. 

The  attorney  for  a  Memphis  regulated 
handler  made  a  motion  at  the  hearing  to 
strike  the  proposed  order  provision  deal¬ 
ing  with  charges  on  overdue  accounts 
and  to  dismiss  testimony  relating  to  such 
provision.  In  making  the  motion,  the 
attorney  Indicated  that  the  Act  does  not 
provide  for  such  a  provision  in  the  order 


and  such  a  provision  is  not  necessary  to 
effect  the  other  provisions  of  the  order. 
A  witness  for  this  handler  also  testified 
against  adoption  of  such  provision  in  the 
merged  order.  The  witness  claimed  that 
a  good  policing  of  credit  is  all  that  is 
necessary  to  protect  the  integrity  of  the 
order. 

A  late-payment  charge,  or  “penalty.” 
may  be  adopted  under  the  statutory  au¬ 
thority  set  forth  in  section  608c(7)  (D)  of 
the  Act.  This  subsection  specifies  that 
an  order  may  contain  various  terms  that 
are  incidental  to,  and  not  inconsistent 
with  the  terms  explicitly  authorized  by 
the  Act  if  the  incidental  terms  are  found 
necessary  to  effectuate  the  other  pro¬ 
visions  of  the  order.  The  late-payment 
charge  adopted  herein  is  considered 
essential  to  the  effectuation  of  the  pay¬ 
ment  provisions  of  the  order. 

The  Act  does  contain  provisions  in 
§  608c  (14)  pertaining  to  certain  penal¬ 
ties.  In  short,  these  provisions  specify 
that  a  handler  shall  be  fined  a  monetary 
amount  upon  being  convicted  of  violating 
a  provision  of  an  order.  However,  we  do 
not  look  upon  these  provisions  as  pre¬ 
cluding  the  use  of  a  late-payment  charge, 
or  “penalty,”  on  overdue  accounts  under 
§  608c(7)  (D) .  Accordingly,  the  motion  to 
strike  and  the  proposal  to  delete  the  pro¬ 
vision  dealing  with  charges  on  overdue 
accounts  are  hereby  denied. 

Administrative  assessment.  The  maxi¬ 
mum  rate  of  payment  by  handlers  for  the 
cost  of  administering  the  merged  order 
should  be  5  cents  per  hundredweight. 
Such  payments  are  required  if  the  mar¬ 
ket  administrator  is  to  perform  the 
necessary  function  of  administering  the 
merged  order. 

Currently,  the  maximum  rate  under 
each  of  the  separate  orders  is  4  cents  per 
hundredweight.  It  was  proposed  by  the 
merger  proponent  and  supported  by  the 
market  administrator  that  the  maximum 
rate  of  administrative  assessment  under 
the  merged  order  be  increased  1  cent  per 
hundredweight  from  the  rates  in  the 
present  separate  orders.  The  budget  for 
the  markt  administrator  of  the  three 
separate  order  for  1976  showed  a  deficit 
of  $26,000  and,  with  the  present  rate  of 
assessment,  the  deficits  for  1977  and 
1978  are  projected  to  be  approximately 
$33,000  and  $40,000  respectively. 

A  Memphis  regulated  handler  opposed 
the  proposed  1-cent  higher  rate  under 
the  merged  order.  He  claimed  the  present 
4-cent  rate  under  the  separate  orders  is 
more  than  ample  for  administration  of 
the  merged  order. 

Generally,  market  administrators  are 
expected  to  maintain  a  reserve  fund  that 
would  cover  their  operating  expenses  for 
up  to  six  months,  which  monies  normally 
would  be  needed  to  carry  out  the  market 
administrator’s  responsibilities  in  the 
event  an  order  is  withdrawn  for  any 
reason.  If  the  reserve  fund  exceeds 
projected  operating  expenses  for  a 
greater  length  of  time,  then  the  admin¬ 
istrative  assessment  is  usually  suspended 
or  the  rate  lowered  until  the  reserve  fund 
has  been  reduced.  However,  the  market 
administrator  of  the  three  separate 
orders  must  use  some  of  the  money  in  his 
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operating  reserve  fund  at  the  present 
time  to  offset  some  of  his  increased  ex¬ 
penses  that  have  been  brought  about  by 
higher  operating  costs.  * 

The  Act  requires  handlers  to  pay  the 
cost  of  operating  an  order  through  an 
assessment  of  milk  handled.  To  assure 
that  the  market  administrator  will  have 
sufficient  funds  to  enable  him  to  admin¬ 
ister  the  merged  order  it  is  necessary  to 
increase  the  maximum  assessment  rate 
to  5  cents.  If  experience  indicates  that  at 
a  later  date  a  lower  rate  will  be  sufficient 
to  provide  adequate  funds  for  the  admin¬ 
istration  of  the  Arkansas -Memphis  order, 
provision  is  made  so  that  the  Secretary 
may  reduce  the  rate  without  the  neces¬ 
sity  of  amending  the  order. 

Marketing  service  deduction.  With  re¬ 
spect  to  payments  to  producers,  the  Ar- 
kansas-Memphis  order  should  provide 
for  a  maximum  deduction  of  6  cents  per 
hundredweight  for  marketing  services 
furnished  by  the  market  administrator. 
Such  deductions  are  necessary  to  enable 
the  market  administrator  to  conduct  an 
adequate  marketing  service  program  for 
producers  supplying  the  market. 

The  maximum  rates  now  for  such  serv¬ 
ices  are  5  cents  in  the  Port  Smith  and 
Central  Arkansas  markets  and  7  cents 
in  the  Memphis  market.  The  6-cent  rate, 
which  was  proposed  without  objection, 
should  permit  the  market  administrator 
to  conduct  an  adequate  marketing  service 
program  for  those  producers  not  receiv¬ 
ing  such  services  (including  weighting, 
testing  and  providing  market  informa¬ 
tion)  from  a  cooperative  association.  If 
experience  indicates  that  the  services  can 
be  performed  at  a  lesser  rate,  provision 
is  made  whereby  the  Secretary  may  ad¬ 
just  the  rate  downward  without  the  ne¬ 
cessity  of  a  hearing. 

Advertising  and  promotion  program. 
The  merged  order  should  provide  for  the 
continuation  on  a  combined  basis  of  the 
advertising  and  promotion  programs 
now  operating  under  the  three  orders. 

The  Agricultural  Marketing  Agree¬ 
ment  Act  provides  that  a  Federal  milk 
order  may  include  provisions  establish¬ 
ing  research  and  development  projects, 
advertising  ’(excluding  brand  advertis¬ 
ing)  ,  sales  promotion,  and  education  and 
other  programs  designed  to  improve  or 
promote  the  domestic  marketing  and 
consumption  of  milk  and  its  products. 
Advertising  and  promotion  programs,  all 
with  identical  provisions,  were  first  ap¬ 
plicable  under  the  three  orders  on  No¬ 
vember  8,  1972,  with  respect  to  market¬ 
ings  on  and  after  January  1,  1973.  It  was 
proposed  by  the  merger  proponent  that 
these  programs  be  continued  on  a  com¬ 
bined  basis  under  the  merger. 

All  funds  for  the  operation  of  such  a 
program  would  be  made  available  only 
by  producers  who  participate  on  a  vol¬ 
untary  basis.  Any  producer  who  does  not 
wish  to  participate  may  request  a  refund 
of  the  assessments  made  against  his  milk 
deliveries.  In  view  of  the  support  for  the 
program  by  a  substantial  number  of  the 
producers  supplying  the  proposed  mar¬ 
ket,  it  is  concluded  that  the  merged  order 
should  provide  for  an  advertising  and 
promotion  program. 


The  provisions  of  the  advertising  and 
promotion  program  adopted  herein  are 
identical  to  those  contained  in  each  of 
the  separate  orders  except  for  those  pro¬ 
visions  necessary  to  effect  an  orderly 
transition  from  three  separate  programs 
to  a  single  program  for  the  Arkansas- 
Memphis  market.  The  program  would  be 
funded  through  a  5-cent  per  hundred¬ 
weight  assessment  each  month  on  pro¬ 
ducer  milk  pooled  during  the  month.  The 
market  administrator  would  deduct  the 
monies  from  the  producer-settlement 
fund  prior  to  the  computation  of  the  uni¬ 
form  price.  All  of  the  monies  so  deducted, 
except  for  certain  reserves  withheld  by 
the  market  administrator  to  cover  re¬ 
funds  and  his  administrative  costs,  would 
be  turned  over  to  and  administered  by 
an  agency  organized  by  producers  and 
producers'  cooperative  associations  under 
the  order.  The  agency  would  be  responsi¬ 
ble  for  the  development  and  implementa¬ 
tion  of  programs  and  projects  approved 
by  the  Secretary  and  designed  to  carry 
out  the  purposes  of  the  Act. 

To  provide  an  orderly  transition  from 
the  three  individual  advertising  and  pro¬ 
motion  programs,  certain  procedures 
should  apply  during  the  initial  operation 
of  the  program  under  the  merged  order. 
The  provisions  adopted  herein  for  the 
transition  differs,  however,  with  respect 
to  the  number  of  months  involved  in 
the  transition  period  from  the  proposal 
supported  by  proponent.  Proponent 
urged  that  if  the  merged  order  becomes 
effective  sometime  during  the  middle  of 
a  calendar  quarter  (as  provided  in  the 
advertising  and  promotion  program  of 
the  separate  orders),  the  agencies  estab¬ 
lished  for  the  individual  programs  con- 
tiue  to  function  as  separate  agencies 
until  the  end  of  that  quarter.  This  pro¬ 
posal  must  be  denied  because  there  is  no 
feasible  way  once  the  merged  order  has 
been  in  effect  for  one  full  month  to  as¬ 
sociate  producers  with  the  former  sepa¬ 
rate  milk  orders  for  the  purpose  of  de¬ 
termining  the  amount  of  the  advertising 
and  promotion  funds  to  be  allocated  to 
each  of  the  separate  agencies. 

As  adopted  herein,  the  agencies  es¬ 
tablished  under  the  programs  of  the  in¬ 
dividual  orders  would  continue  to  func¬ 
tion  during  the  first  month  of  the  mer¬ 
ger  as  separate  agencies.  During  this  first 
month,  steps  would  be  taken  under  the 
order  to  select  members  for  a  new  single 
agency.  The  new  agency  would  become 
operative  at  the  beginning  of  the  second 
month  of  the  merger  and  at  such  time 
would  assume  all  advertising  and  promo¬ 
tion  funds  and  obligations  of  the  indi¬ 
vidual  agencies. 

For  the  one  month  of  operation  under 
the  merger,  the  three  individual  agen¬ 
cies  would  retain  their  membership  as 
established  under  the  separate  orders. 
The  term  of  office  of  each  member  of 
each  agency  would  expire  at  the  end  of 
such  month.  This  would  not  preclude, 
however,  their  selection  as  a  member  of 
the  new  single  agency. 

Because  of  the  very  limited  incum¬ 
bency  of  the  members  of  the  individual 
agencies  under  the  merged  order,  their 
activities  should  be  limited  essentially 


to  the  completion  of  “old"  business,  i.e., 
activities  for  which  budgets  have  been 
approved  by  the  Secretary  and  financial 
commitments  made. 

In  organizing  the  new  agency,  the 
composition  of  the  agency,  as  well  as  the 
eligibility  of  producers  for  agency  mem¬ 
bership.  should  be  based  on  those  pro¬ 
ducers  who  have  not  requested  refunds 
with  respect  to  milk  marketed  during 
the  calendar  quarter  in  the  which  the 
merger  becomes  effective.  When  the 
present  programs  first  became  effec¬ 
tive  under  the  individual  orders,  all  pro¬ 
ducers  were  considered  as  participating 
producers  for  purposes  of  determining 
agency  composition  and  membership 
eligibility,  irrespective  of  whether  or  not 
they  were  actually  participating  in  the 
program.  This  was  because  the  programs 
were  new  and  a  history  of  participation 
had  not  been  established.  However,  after 
the  first  year  under  the  program,  a  pro¬ 
ducer  was  ineligible  to  serve  as  an  elected 
agency  member  if  he  had  requested  a 
refund  for  the  most  recent  calendar 
quarter.  Also,  the  number  of  members 
on  each  agency  was  then  based  on  the 
number  of  producers  actually  partici¬ 
pating. 

Since  advertising  and  promotion  pro¬ 
grams  essentially  identical  to  the  pro¬ 
gram  adopted  herein  for  the  merged  or¬ 
der  are  now  in  effect  under  the  separate 
orders,  a  history  of  prior  producer  par¬ 
ticipation  would  be  available  at  the  out¬ 
set  of  the  merged  order.  Accordingly,  the 
order  should  recognize  a  producer’s  past 
participation  under  the  separate  orders 
for  the  purpose  of  the  agency’s  initial 
organization.  Only  those  producers  who 
have  not  requested  refunds  for  the  most 
recent  calendar  quarter  under  any  order 
should  be  considered  as  participating 
producers. 

The  merger  of  the  three  orders  can 
be  expected  to  reduce  somewhat  the  total 
number  of  agency  members  now  serving 
under  the  individual  programs.  As 
adopted  herein,  the  merged  order,  as  now 
under  the  three  orders,  would  provide 
that  if  a  majority  of  the  producers  sup¬ 
plying  the  market  are  members  of  one 
cooperative,  or  combination  of  coopera¬ 
tives,  its  representation  on  the  agency 
wTould  be  limited  to  the  minimum  num¬ 
ber  of  representatives  necessary  to  con¬ 
stitute  a  majority  of  the  agency’s  total 
membership. 

As  under  the  present  orders,  the 
merged  order  should  provide  that  any 
producer  who  does  not  want  to  partici¬ 
pate  in  the  advertising  and  promotion 
program  will  be  eligible  for  refund  of  the 
assessments  against  his  producer  milk 
deliveries  by  filing  an  application  with 
the  market  administrator.  Such  refund 
application  would  have  to  be  submitted 
within  the  first  15  days  of  the  month 
preceding  the  beginning  of  a  calendar 
quarter  for  milk  deliveries  during  such 
quarter.  However,  a  new  producer  who 
enters  the  market  after  such  deadline 
could  request  a  refund  with  respect  to 
his  deliveries  made  between  such  time  of 
entry  and  the  beginning  of  the  next 
quarterly  period  for  which  he  could  make 
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a  refund  request  in  accordance  with  the 
regular  schedule. 

In  this  connection,  a  refund  request 
filed  by  a  dairy  farmer  under  one  of  the 
three  Individual  orders  for  the  quarter 
in  which  the  merger  becomes  effective 
should  remain  valid  under  the  merged 
order  for  the  remainder  of  such  quarter 
without  such  person  being  required  to 
file  another  request.  On  the  other  hand, 
a  producer  who  elected  to  participate  in 
the  advertising  and  promotion  program 
of  one  of  the  individual  orders  for  the 
quarter  in  which  the  merger  becomes  ef¬ 
fective  should  not  be  permitted  to  re¬ 
quest  a  refund  of  the  assessments  against 
his  deliveries  of  producer  milk  under  the 
merged  order  until  the  next  quarterly 
filing  period.  This  latter  requirement  is 
appropriate  since  financial  commitments 
by  the  agencies  will  have  been  made  on 
the  basis  that  such  funds  would  be  forth¬ 
coming  for  the  entire  quarter. 

When  the  merged  order  becomes  ef¬ 
fective,  all  monies  held  by  the  market 
administrator  to  cover  refunds  and  ad¬ 
ministrative  costs  associated  with  the 
advertising  and  promotion  programs  of 
the  individual  orders  should  be  com¬ 
bined  for  similar  use  under  the  merged 
order.  In  making  refunds  for  the  first 
time  under  the  merger,  the  market  ad¬ 
ministrator  should  honor  all  valid  refund 
requests  filed  under  the  advertising  and 
promotion  programs  of  the  individual 
orders. 

Merger  of  the  administrative  expense, 
marketing  service,  and  producer-settle¬ 
ment  funds.  To  accomplish  the  merger  of 
the  orders  effectively  and  equitably,  the 
reserves  in  the  administrative  expense 
funds  that  have  been  accumulated  under 
the  three  separate  orders  should  be  com¬ 
bined.  A  similar  procedure  should  be  fol¬ 
lowed  with  respect  to  the  marketing  serv¬ 
ice  fund  reserves  of  these  individual  or¬ 
ders.  Any  liabilities  of  such  funds  under 
the  individual  orders  should  be  paid  from 
the  appropriate  new  fund  established 
under  the  merged  order.  Similarly,  obli¬ 
gations  that  are  due  the  several  funds 
under  the  individual  orders  should  be 
paid  to  the  appropriate  combined  fund 
under  the  merged  order. 

The  money  paid  to  the  administrative 
expense  fund  is  each  handler’s  propor¬ 
tionate  share  of  the  cost  of  administer¬ 
ing  the  order.  It  is  anticipated  that  all 
handlers  currently  regulated  under  the 
individual  orders  will  continue  to  be  reg¬ 
ulated  under  the  merged  order.  In  view 
of  this,  it  would  be  an  unnecessary  ad¬ 
ministrative  and  financial  burden  to  al¬ 
locate  back  to  handlers  the  reserve  funds 
under  the  individual  orders  and  then  ac¬ 
cumulate  an  adequate  reserve  for  the 
merged  order.  It  is  more  efficient  to  com¬ 
bine  the  administrative  monies  accumu¬ 
lated  under  the  individual  orders  and  to 
pay  any  liabilities  against  such  funds 
from  the  consolidated  fund  of  the 
merged  order. 

The  money  accumulated  in  the  mar¬ 
keting  service  funds  of  the  three  orders 
is  that  which  has  been  paid  by  producers 
for  whom  the  administrator  is  perform¬ 
ing  services.  The  producers  who  have 


contributed  to  the  marketing  service 
fund  of  each  order  are  expected  to  con¬ 
tinue  to  supply  milk  for  the  Arkansas - 
Memphis  market.  The  consolidation  of 
the  reserves  in  the  individual  marketing 
service  funds  is  therefore  appropriate  in 
view  of  the  continuation  of  the  market¬ 
ing  service  program  for  these  producers 
under  the  merged  order. 

The  unobligated  producer-settlement 
fund  balance  in  the  Central  Arkansas 
order  should  be  liquidated  and  paid  out 
to  producers  through  the  blend  price 
computed  for  the  month  immediately 
preceding  the  month  the  merged  order 
becomes  effective.  Since  both  the  Fort 
Smith  and  Memphis  markets  are  indi¬ 
vidual  handler  pool  markets,  the  orders 
contain  no  provisions  for  a  producer- 
settlement  fund  Consequently,  if  the 
balance  in  the  Central  Arkansas  pro¬ 
ducer-settlement  fund  were  not  dis¬ 
persed  prior  to  the  merger,  it  would  not 
be  fair  to  those  producers  who  have  con¬ 
tributed  to  the  fund  and  would  result  in 
a  windfall  to  producers  under  the  Fort 
Smith  and  Memphis  orders  who  have  not 
contributed  to  a  producer-settlement 
fund. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and  con¬ 
clusions  wrere  filed  on  behalf  of  certain 
interested  parties.  These  briefs,  proposed 
findings  and  conclusions  and  the  evi¬ 
dence  in  the  record  were  considered  in 
making  the  findings  and  conclusions  set 
forth  above.  To  the  extent  that  the  sug¬ 
gested  findings  and  conclusions  filed  by 
interested  parties  are  inconsistent  with 
the  findings  and  conclusions  set  forth 
herein,  the  requests  to  make  such  find¬ 
ings  or  reach  such  conclusions  are  denied 
for  the  reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  deter¬ 
minations  previously  made  in  connection 
with  the  issuance  of  each  of  the  afore¬ 
said  orders  and  of  the  previously  issued 
amendments  thereto;  and  all  of  said 
previous  findings  and  determinations  are 
hereby  ratified  and  affirmed,  except  Inso¬ 
far  as  such  findings  and  determinations 
may  be  in  conflict  with  the  findings  and 
determinations  set  forth  herein. 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  Arkansas-Memphis  order, 
which  amends  and  merges  the  Central 
Arkansas,  Fort  Smith  and  Memphis  or¬ 
ders,  and  all  of  the  terms  thereof  will 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

(b)  The  parity  prices  of  milk  as  deter¬ 
mined  pursuant  to  section  2  of  the  Act 
are  not  reasonable  in  view  of  the  price  of 
feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  Arkansas-Memphis  marketing  area, 
and  the  minimum  prices  specified  in  the 
tentative  marketing  agreement  and  the 
Arkansas-Memphis  order  are  such  prices 
as  will  reflect  the  aforesaid  factors,  In¬ 


sure  a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest; 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  Arkansas-Memphis  order 
will  regulate  the  handling  of  milk  in  the 
same  manner  as,  and  will  be  applicable 
only  to  persons  in  the  respective  classes 
of  industrial  and  commercial  activity 
specified  in,  the  marketing  agreements 
upon  which  a  hearing  has  been  held; 

(d)  All  milk  and  milk  products 
handled  by  handlers,  as  defined  in  the 
tentative  marketing  agreement  and  the 
Arkansas-Memphis  order  are  in  the  cur¬ 
rent  of  interstate  commerce  or  directly 
burden,  obstruct,  or  affect  interstate 
commerce  in  milk  or  its  products;  and 

(e)  It  is  hereby  found  that  the  neces¬ 
sary  expense  of  the  market  administra¬ 
tor  for  the  maintenance  and  functioning 
of  such  agency  will  require  the  payment 
by  each  handler,  as  his  pro  rata  share  of 
such  expense,  5  cents  per  hundredweight 
or  such  lesser  amount  as  the  Secretary 
may  prescribe,  with  respect  to  milk  speci¬ 
fied  in  §  1108.85  of  the  aforesaid  tenta¬ 
tive  marketing  agreement  and  the  Ar¬ 
kansas-Memphis  order. 

Recommended  Marketing  Agreement 
and  Order  Amending  the  Orders 

The  recommended  marketing  agree¬ 
ment  is  not  included  in  this  decision  be¬ 
cause  the  regulatory  provisions  thereof 
would  be  the  same  as  those  contained  in 
the  Arkansas-Memphis  order.  The  fol¬ 
lowing  order  regulating  the  handling  of 
milk  in  the  Arkansas-Memphis  market¬ 
ing  area  is  recommended  as  the  detailed 
and  appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried  out : 

PART  1108— MILK  IN  ARKANSAS- 
MEMPHIS  MARKETING  AREA 

Subpart — Order  Regulating  Handling 


General  Provisions 


Sec. 

1108.1 

General  provisions. 

Definitions 

1108.2 

Arkansas-Memphis  marketing  area. 

1108.3 

Route  disposition. 

1108.4 

[Reserved] 

1108.5 

Distributing  plant. 

1108.6 

Supply  plant. 

1108.7 

Pool  plant. 

1108.8 

Nonpool  plant. 

1108.9 

Handler. 

1108.10 

Producer-handler. 

1108.11 

(Reserved] 

1108.12 

Producer. 

1108.13 

Producer  milk. 

1108.14 

Other  source  milk. 

1108.15 

Fluid  milk  product. 

1108.16 

Fluid  cream  product. 

1108.17 

Filled  milk. 

1108.18 

Cooperative  association. 

Handler  Reports 

1108.30 

Reports  of  receipts  and  utilization. 

1108.31 

Payroll  reports. 

1108.32 

Other  reports. 

Classification  of  Milk 

Sec. 

1108.40 

Classes  of  utilization. 

1108.41 

Shrinkage. 

1108.42 

Classification  of  transfers  and  di¬ 
versions. 

1106.43 

General  classification  rules. 

1108.44 

Classification  of  producer  milk. 
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Sec. 
1108  45 


1108.50 

1108.51 

1108.52 

1108.53 

1108.54 


1108.60 

110861 


1108  62 


1108  70 
1108  71 

1108.72 

1108.73 

1108.74 

1108.75 

1108  76 


1108.77 

1108.78 


Market  administrator'*  reports  and 
announcements  concerning  clas¬ 
sification. 

Class  Prices 

Class  prices. 

Basic  formula  price. 

Plant  location  adjustments  for 
handlers. 

Announcement  of  class  prices. 

Equivalent  price. 

Uniform  Prices 

Handler's  value  of  milk  for  com¬ 
puting  uniform  price. 

Computation  of  uniform  price  (in¬ 
cluding  weighted  average  price 
and  base  and  excess  prices) . 

Announcement  of  uniform  prices 
and  butterfat  differential. 

Payments  for  Milk 

Producer-settlement  fund. 

Payments  to  the  producer-settle¬ 
ment  fund. 

[Reserved] 

Payments  to  producers  and  to  co¬ 
operative  associations. 

Butterfat  differential. 

Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

Payments  by  handler  operating  a 
partially  regulated  distributing 
plant. 

Adjustment  of  accounts. 

Charges  on  overdue  accounts. 


Administrative  Assessment  and  Marketing 
Service  Deduction 

1108.85  Assessment  for  order  administra¬ 

tion. 

1108.86  Deduction  for  marketing  services. 

Base-Excess  Plan 

1108.90  Base  milk. 

1108.91  Excess  milk. 

1108.92  Computation  of  daily  average  base 

for  each  producer. 

1108.93  Determination  of  monthly  base  of 

each  producer. 

1108.94  Base  rules. 

1108.95  Announcement  of  established 

bases. 

1108.96  Monthly  announcement  of  base 

milk  and  excess  milk  for  each 
producer. 


Advertising  and  Promotion  Program 


1108.110  Agency. 

1108.111  Composition  of  Agency. 

1108.112  Term  of  office. 

1108.113  Selection  of  Agency  members. 

1108.114  Agency  operating  procedure. 

1108.115  Powers  of  the  Agency. 

1108.116  Duties  of  the  Agency. 

1108117  Advertising.  Research,  Education 
and  Promotion  Program. 

1108.118  Limitation  of  expenditures  by  the 

Agency. 

1108.119  Personal  liability. 

1108.120  Procedure  for  requesting  refunds. 

1108.121  Duties  of  the  market  administra¬ 

tor. 

1108.122  Liquidation. 

1108.123  Initial  operating  procedures  under 

merger  of  orders. 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended:  (7  U.S.C.  601-874). 

Subpart — Order  Regulating  Handling 
General  Provisions 
§1108.1  General  provisions. 

The  terms,  definitions,  and  provisions 
in  Part  1000  at  this  chapter  are  hereby 


Incorporated  by  reference  and  made  a 
part  of  this  order. 

Definitions 

§  1 108.2  Arkansas-Memphis  marketing 
area. 

“Arkansas-Memphis  marketing  area,” 
hereinafter  called  the  “marketing  area,” 
means  all  of  the  territory  within  the 
boundaries  of  the  following  Arkansas, 
Tennessee,  and  Mississippi  counties,  in¬ 
cluding  all  territory  occupied  by  govern¬ 
ment  (municipal.  State  or  Federal)  res¬ 
ervations,  installations,  institutions,  or 
other  similar  establishments  if  any 
part  thereof  is  within  any  of  the  listed 
counties : 

Zone  1 


ARKANSAS  COUNTIES 


Arkansas 

Monroe 

Clark 

Montgomery 

Cleburne 

Perry 

Conway 

Phillips 

Crawford 

Polk 

Crittenden 

Pope 

Cross 

Prairie 

Faulkner 

Pulaski 

Franklin 

Saline 

Garland 

Scott 

Grant 

St.  Francis 

Hot  Spring 

Sebastian 

Jefferson 

Van  Buren 

Johnson 

White 

Lee 

Woodruff 

Logan 

Yell 

Lonoke 

TENNESSEE 

counties 

Chester 

Lauderdale 

Fayette 

Madison 

Hardeman 

Shelby 

Haywood 

Tipton 

MISSISSIPPI 

COUNTIES 

De  Soto 

Marshall 

Zone  II 

MISSISSIPPI 

counties 

Lafayette 

Tate 

Panola 

Tunica 

Zone 

III 

ARKANSAS  1 

COUNTIES 

Craighead 

Lawrence 

Greene 

Mississippi 

Independence 

Poinsett 

Jackson 

§  1108.3 

Route  disposition. 

“Route  disposition”  means  any  de¬ 
livery  of  a  fluid  milk  product  classified 
as  Class  I  milk  to  a  wholesale  or  retail 
outlet  (including  any  delivery  through 
a  vendor  or  a  plant  store)  except  a  de¬ 
livery  to  any  milk  or  filled  milk  receiv¬ 
ing  and/or  processing  plant. 

§  1108.4  [Reserved] 

§1108.5  Distributing  plant. 

“Distributing  plant”  means  all  of  the 
premises  and  facilities  of  a  plant  which 
is  approved  by  a  duly  constituted  regu¬ 
latory  agency  for  the  processing  or 
packaging  of  Grade  A  milk  and  from 
which  during  the  month  there  is  route 
disposition  in  the  marketing  area. 

§  1108.6  Supply  plant. 

“Supply  plant”  means  all  of  the  prem¬ 
ises  and  facilities  of  a  plant  which  is 
approved  by  a  duly  constituted  regula¬ 


tory  agency  for  the  handling  of  Grade  A 
milk  and  from  which  fluid  milk  prod¬ 
ucts  are  shipped  during  the  month  to  a 
pool  plant. 

§  1108.7  Fool  plant. 

Except  as  provided  in  paragraph  (c) 
of  this  section,  “pool  plant"  means: 

(a)  A  distributing  plant  from  which 
during  the  month  packaged  fluid  milk 
products,  except  filled  milk  and  receipts 
of  packaged  fluid  milk  products  from 
other  pool  plants,  disposed  of  either  as 
route  disposition  or  through  transfers  to 
other  plants  are  equal  to  not  less  than 
50  percent  of  its  receipts  of  bulk  fluid 
milk  products  from  producers  (including 
producer  milk  diverted  from  the  plant), 
handlers  described  in  5  1108.9(c).  and 
other  pool  plants  and  from  which  not 
less  than  10  percent  of  such  receipts  is 
disposed  of  in  the  marketing  area  in  the 
form  of  packaged  fluid  milk  products, 
except  filled  milk  and  receipts  of  pack¬ 
aged  fluid  milk  products  from  other  pool 
plants  either  as  route  disposition  or 
through  transfers  to  other  plants  from 
which  they  are  disposed  of  in  the  mar¬ 
keting  area  as  route  disposition. 

(b)  A  supply  plan  from  which  during 
the  month  fluid  milk  products,  except 
filled  milk,  equal  to  not  less  than  50  per¬ 
cent  of  the  Grade  A  milk  received  at  the 
plant  from  dairy  farmers  (including  pro¬ 
ducer  milk  diverted  from  the  plant  but 
excluding  milk  received  as  diverted 
milk),  and  handlers  described  in  §  1108.9 

(c)  is  shipped  to  and  received  at  dis¬ 
tributing  plants  qualified  pursuant  to 
paragraph  (a)  of  this  section.  Any  such 
plant  which  qualifies  as  a  pool  plant  (or 
was  a  fluid  milk  plant  pursuant  to 
5  1097.7(b)  of  the  Memphis  order  or  a 
pool  supply  plant  under  the  Central  Ar¬ 
kansas  order)  for  each  of  the  months  of 
September  through  January  may,  upon 
written  application  to  the  market  ad¬ 
ministrator  before  the  end  of  such  pe¬ 
riod,  be  designated  as. a  pool  plant  for 
the  immediately  following  months  of 
February  through  August,  unless  the 
plant  loses  its  Grade  A  status. 

(c)  The  term  “pool  plant”  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  A  plant  qualified  pursuant  to  par¬ 
agraph  (a)  of  this  section  which  also 
meets  the  pooling  requirements  of  an¬ 
other  Federal  order  and  from  which 
there  is  a  greater  quantity  of  route  dis¬ 
position.  except  filled  milk,  during  the 
month  in  such  other  Federal  order  mar¬ 
keting  area  than  in  this  marketing  area, 
except  that  if  such  plant  was  subject  to 
all  the  provisions  of  this  part  in  the 
immediately  preceding  month,  it  shall 
continue  to  be  subject  to  all  the  provi¬ 
sions  of  this  part  until  the  third  consecu¬ 
tive  month  in  which  a  greater  proportion 
of  its  route  disposition,  except  filled  milk, 
is  made  in  such  other  marketing  area; 

(3)  A  plant  qualified  pursuant  to  par¬ 
agraph  (a)  of  this  section  which  also 
meets  the  pooling  requirements  of  an¬ 
other  Federal  order  on  the  basis  of  route 
disposition  in  such  other  marketing  area 
and  from  which  there  is  a  greater  quan¬ 
tity  of  route  disposition,  except  filled 
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milk,  in  this  marketing  area  than  in 
such  other  marketing  area  but  which 
plant  is,  nevertheless,  fully  regulated 
under  such  other  Federal  order;  and 

•  4)  A  plant  qualified  pursuant  to  par¬ 
agraph  cb)  of  this  section  which  has 
automatic  pooling  status  under  another 
Federal  order. 

§  1 108.8  Nonpool  plant. 

“Nonpool  plant”  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  further  defined  as  follows: 

(a)  ‘‘Other  order  plant”  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order  is¬ 
sued  pursuant  to  the  Act. 

(b)  “Producer-handler  plant”  means 
a  plant  operated  by  a  producer-handler 
as  defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act. 

(c)  “Partially  regulated  distributing 
plant”  means  a  plant  that  is  neither  an 
other  order  plant  nor  a  producer-han¬ 
dler  plant,  from  which  there  is  route 
disposition  in  consumer-type  packages 
or  dispenser  units  in  the  marketing  area 
during  the  month. 

(d)  “Unregulated  supply  plant”  means 
a  nonpool  plant  from  which  fluid  milk 
products  are  shipped  during  the  month 
to  a  pool  plant  qualified  pursuant  to 
§  1108.7,  and  which  is  not  an  other  order 
plant  nor  a  producer-handler  plant. 

§  1108.9  Handler. 

“Handler”  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  a  pool  plant; 

(b)  Any  cooperative  association  with 
respect  to  milk  of  a  producer  that  is  di¬ 
verted  for  the  account  of  the  cooperative 
association  from  a  pool  plant  of  anoth¬ 
er  handler  in  accordance  with  §  1108.13; 

(c)  Any  cooperative  association  with 
respect  to  milk  that  it  receives  for  its  ac¬ 
count  from  the  farm  of  a  producer  for 
delivery  to  a  pool  plant  of  another  han¬ 
dler  in  a  tank  truck  owned  and  operated 
by,  or  under  the  control  of,  such  coop¬ 
erative  association,  unless  both  the  co¬ 
operative  association  and  the  operator 
of  the  pool  plant  notify  the  market  ad¬ 
ministrator  prior  to  the  time  that  such 
milk  is  delivered  to  the  pool  plant  that 
the  plant  operator  will  be  the  handler 
for  such  milk  and  will  purchase  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples.  Milk  for  which  the 
cooperative  association  is  the  handler 
pursuant  to  this  paragraph  shall  be 
deemed  to  have  been  received  by  the  co¬ 
operative  association  at  the  location  of 
the  pool  plant  to  which  such  milk  is 
delivered; 

(d)  Any  person  in  his  capacity  as  the 
operator  of  a  partially  regulated  distrib¬ 
uting  plant; 

(e)  Any  person  who  is  a  producer- 
handler;  and 

(f)  Any  person  in  his  capacity  as  the 
operator  of  an  other  order  plant  de¬ 
scribed  in  §  1108.7(c). 


§  1108.10  Producer-handler. 

“Producer -handler”  means  any  per¬ 
son:  (a)  Who  operates  a  dairy  farm  and 
distributing  plant  from  which  there  is 
route  disposition  in  the  marketing  area; 

(b)  Who  receives  no  fluid  milk  prod¬ 
ucts  from  sources  other  than  his  own- 
farm  production,  pool  plants  and  other 
order  plants; 

(c)  Whose  receipts  of  fluid  milk  prod¬ 
ucts  during  the  month  from  pool  plants 
and  other  order  plants  do  not  exceed  the 
lesser  of  5  percent  of  his  Class  I  disposi¬ 
tion  during  the  month  or  20,000  pounds: 

(d)  Who  disposes  of  no  other  source 
milk  as  Class  I  milk  except  receipts  from 
other  order  plants  and  by  increasing  the 
nonfat  milk  solids  content  of  the  fluid 
milk  products  received  from  his  own- 
farm  production,  pool  plants  or  other 
order  plants ;  and 

(e)  Who  provides  proof  satisfactory 
to  the  market  administrator  that  the 
care  and  management  of  the  dairy  farm 
and  other  resources  necessary  for  his 
own  farm  production  of  milk  and  the 
management  and  operation  of  the  proc¬ 
essing  plant  are  the  personal  enterprise 
and  risk  of  such  person. 

§  1108.11  [Reserved] 

§  1108.12  Producer. 

fa)  Except  as  provided  in  paragraph 

(b)  of  this  section,  “producer”  means  any 
person  who  produces  milk  in  compliance 
with  ,the  Grade  A  inspection  require¬ 
ments  of  a  duly  constituted  regulatory 
agency  and  whose  milk  is: 

(1)  Received  at  a  pool  plant  directly 
from  such  person; 

(2)  Received  by  a  handler  described 
in  §  1108.9(c) ;  or 

(3)  Diverted  from  a  pool  plant  in  ac¬ 
cordance  with  §  1108.13. 

(b)  “Producer”  shall  not  include:  (1) 
A  producer-handler  as  defined  in  any 
order  (including  this  part)  Issued  pur¬ 
suant  to  the  Act; 

(2)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  to  a 
pool  plant  from  an  other  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  and  such 
milk  is  allocated  to  Class  II  or  Class 
III  utilization  pursuant  to  §  1108.44 
(a)  (8)  (iii)  and  the  corresponding  step 
of  $  1108.44(b) ;  and 

(3)  Any  person  with  respect  to  milk 
produced  by  him  which  is  reported  as 
diverted  to  an  other  order  plant  if  any 
portion  of  such  person’s  milk  so  moved 
is  assigned  to  Class  I  under  the  provi¬ 
sions  of  such  other  order. 

§1108.13  Producer  milk. 

“Producer  milk”  means  the  skim  milk 
and  butterfat  contained  in  milk  of  a 
producer  that  is: 

(a)  Received  at  a  pool  plant  directly 
from  such  producer  by  the  operator  of 
the  plant; 

(b)  Received  by  a  handler  described 
in  §  1108.9(c) ; 

(c)  Picked  up  from  the  producer’s 
farm  tank  in  a  tank  truck  owned  and 
operated  by,  or  under  the  control  of,  the 
operator  of  a  pool  plant  but  which  is  not 


received  at  a  plant  until  the  following 
month.  Such  milk  shall  be  considered 
as  having  been  received  by  the  handler 
during  the  month  in  which  it  is  picked 
up  at  the  producer’s  farm  and  shall  be 
priced  at  the  location  of  the  plant  where 
it  is  physically  received  in  the  following 
month.  This  paragraph  shall  apply  in 
like  manner  to  milk  received  by  the  op¬ 
erator  of  a  pool  plant  who,  in  accord¬ 
ance  with  §  1108.9(c),  is  the  handler  for 
such  milk;  and 

(d)  Diverted  from  a  pool  plant  to  a 
nonpool  plant  that  is  not  a  producer- 
handler  plant  for  the  account  of  the 
handler  operating  such  pool  plant  or  a 
handler  described  in  5  1108.9<b),  subject 
to  the  following  conditions: 

( 1 )  Milk  of  a  dairy  farmer  shall  not  be 
eligible  for  diversion  during  any  month 
unless  milk  of  such  dairy  farmer  was 
physically  received  as  producer  milk  at 
a  pool  plant  under  this  order  or  the  Cen¬ 
tral  Arkansas,  Fort  Smith  or  Memphis 
orders,  the  dairy  farmer  has  continu¬ 
ously  retained  producer  status  under  any 
of  such  orders  since  that  time  and  not 
less  than  one  day’s  production  of  milk  of 
such  producer  is  physically  received  at 
a  pool  plant  during  the  month.  If  a  dairy 
farmer  loses  his  producer  status  under 
this  order  his  milk  shall  not  be  eligible 
for  diversion  until  milk  of  such  dairy 
farmer  has  been  physically  received  as 
producer  milk  at  a  pool  plant; 

(2)  The  total  quantity  of  milk  so  di¬ 
verted  by  a  cooperative  association  dur¬ 
ing  each  of  the  months  of  September 
through  January  shall  not  exceed  one- 
half  of  the  producer  milk  that  the  co¬ 
operative  association  causes  to  be  de¬ 
livered  to  pool  plants  and  that  is  physi¬ 
cally  received  thereat  and  during  each 
of  the  months  of  February  through  Au¬ 
gust  does  not  exceed  twice  such  quan¬ 
tity  received; 

(3)  The  operator  of  a  pool  plant  that 
is  not  a  cooperative  association  may  di¬ 
vert  any  milk  that  is  not  under  the  con¬ 
trol  of  a  cooperative  association  that 
diverts  milk  during  the  month  pursu¬ 
ant  to  paragraph  (d)  (2)  of  this  section. 
The  total  quantity  of  milk  so  diverted 
during  each  of  the  months  of  Septem¬ 
ber  through  January  shall  not  exceed 
one-half  of  the  producer  milk  received  at 
such  pool  plant  that  is  eligible  to  be  di¬ 
verted  by  the  plant  operator  and  during 
each  of  the  months  of  February  through 
August  does  not  exceed  twice  such  quan¬ 
tity  received; 

(4)  Any  milk  diverted  in  excess  of  the 
limits  prescribed  in  paragraph  (d)  (2) 
and  (3)  of  this  section  shall  not  be  pro¬ 
ducer  milk.  If  the  diverting  handler  fails 
to  designate  the  dairy  farmers’  deliveries 
that  are  not  to  be  producer  milk,  no  milk 
diverted  by  the  handler  during  the 
month  to  a  nonpool  plant  shall  be  pro¬ 
ducer  milk; 

(5)  The  quantity  of  milk  diverted  for 
the  account  of  a  cooperative  association 
from  a  pool  plant  of  another  handler 
that  would  cause  the  pool  plant  to  be¬ 
come  a  nonpool  plant  shall  not  be  pro¬ 
ducer  milk;  and 
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(6)  Diverted  milk  shall  be  priced  at  the 
location  of  the  nonpool  plant  to  which 
diverted. 

§  1 108. 1  1  Other  MMiree  milk. 

“Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in  or  rep¬ 
resented  by: 

(a)  Receipts  of  fluid  milk  products  and 
bulk  products  specified  in  $  1108.40(b)  (1) 
from  any  source  other  than  producers, 
handlers  described  in  §  1108.9(c),  or  pool 
plants; 

<b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  1108.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in  §  1108.40 

(b)(1),  and  products  produced  at  the 
plant  during  the  same  month)  from  any 
source  which  are  reprocessed,  converted 
into,  or  combined  with  another  product 
in  the  plant  during  the  month ;  and 

(d>  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  5  1108.40(b)  (1>  for 
which  the  handler  fails  to  establish  a 
disposition. 

§  1108.15  Fluid  milk  product. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  “fluid  milk  product” 
means  any  of  the  following  products  in 
fluid  or  frozen  form:  Milk,  skim  milk, 
lowfat  milk,  milk  drinks,  buttermilk, 
filled  milk,  and  milkshake  and  ice  milk 
mixes  containing  less  than  20  percent 
total  solids,  including  any  such  products 
that  are  flavored,  cultured,  modified  with 
added  nonfat  milk  solids,  concentrated 
( if  in  a  consumer-type  package),  or  re¬ 
constituted. 

(b »  The  term  “fluid  milk  product”  shall 
not  include:  (1)  Evaporated  or  con¬ 
densed  milk  ( plain  or  sweetened ) ,  evap¬ 
orated  or  condensed  skim  milk  (plain  or 
sweetened) ,  formulas  especially  prepared 
for  infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

§1108.16  Fluid  cream  product. 

“Fluid  cream  product”  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixture  (in¬ 
cluding  a  cultured  mixture)  of  cream  and 
milk  or  skim  milk  containing  9  percent 
or  more  butterfat,  with  or  without  the 
addition  of  other  ingredients. 

§1108.17  Filled  milk. 

“Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids) ,  with  or  without  milkf at,  so 
that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and  con¬ 
tains  less  than  6  percent  nonmilk  fat  (or 
oil>. 


§  I  1 08. 1 8  Cooperative  association. 

“Cooperative  association”  means  any 
cooperative  association  of  producers 
which  the  Secretary  determines,  after 
application  by  the  association:  (a)  To 
be  qualified  under  the  provisions  of  the 
Act  of  Congress  of  February  18,  1922, 
known  as  the  “Capper-Volstead  Act”; 

<b>  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  to  be  engaged 
in  making  collective  sales  or  marketing 
milk  or  its  products  for  its  members;  and 

<c>  To  have  its  entire  activities  under 
the  control  of  its  members. 

Handler  Reports 

§  I  108.30  Rcporls  of  receipts  and  utili¬ 
zation. 

On  or  before  the  7th  day  after  the  end 
of  each  month  (if  postmarked),  or  not 
later  than  the  8th  day  if  the  report  is  de¬ 
livered  in  person  to  the  office  of  the  mar¬ 
ket  administrator,  each  handler  shall  re¬ 
port  for  such  month  to  the  market  ad¬ 
ministrator,  in  the  detail  and  on  the 
forms  prescribed  by  the  market  adminis¬ 
trator,  as  follows : 

<a)  Each  handler,  with  respect  to  each 
of  his  pool  plants,  shall  report  the  quan¬ 
tities  of  skim  milk  and  butterfat  con¬ 
tained  in  or  represented  by: 

(1)  Receipts  of  producer  milk,  includ¬ 
ing  producer  milk  diverted  by  the  hand¬ 
ler  from  "the  pool  plant  to  other  plants; 

(2)  Receipts  of  milk  from  handlers  de¬ 
scribed  in  §  1108.9(c) ; 

(3)  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  from  other 
pool  plants; 

(4)  Receipts  of  other  source  milk; 

(5»  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  prod¬ 
ucts  and  products  specified  in  §  1108.40 
( b » *  1 ) ;  and 

« 6 '  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products  re¬ 
quired  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  operating  a  partial¬ 
ly  regulated  distributing  plant  shall  re¬ 
port  with  respect  to  such  plant  in  the 
same  manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  sec¬ 
tion.  Receipts  of  milk  that  would  have 
been  producer  milk  if  the  plant  had  been 
fully  regulated  shall  be  reported  in  lieu 
of  producer  milk.  Such  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  fluid  milk  products  disposed 
of  on  routes  in  the  marketing  area. 

(c)  Each  handler  described  in  §  1108.9 
(b>  and  (c)  shall  report: 

( 1 )  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers;  and 

( 2 )  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified  in  par¬ 
agraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  his  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

§  1108.31  Payroll  reports. 

(a)  On  or  before  the  21st  day  after  the 
end  of  each  month,  each  handler  who 
elects  pursuant  to  §  1108.73(d)  to  pay 
prdklucers  shall  report  to  the  market  ad¬ 


ministrator  the  following  information: 

(1)  The  name  and  qddress  of  each 
producer; 

(2)  The  amounts  paid  each  producer; 
and 

(3)  The  dates  such  payments  were 
made. 

(b  >  On  or  before  the  20th  day  after 
the  end  of  the  month,  each  handler  oper¬ 
ating  a  partially  regulated  distributing 
plant  who  elects  to  make  payment  pur¬ 
suant  to  §  1108.76(b)  shall  report  to  the 
market  administrator  with  respect  to 
milk  received  from  each  dairy  farmer 
who  would  have  been  a  produced  if  the 
plant  had  been  fully  regulated  the 
following  information  for  such  month: 

(1)  The  name  and  address  of  each 
dairy  farmer; 

(2)  The  total  pounds  of  milk  received 
from  each  dairy  farmer; 

<3 »  The  average  butterfat  content  of 
such  milk; 

( 4 )  The  amount  and  nature  of  any  de¬ 
ductions,  as  authorized  in  writing  by  the 
dairy  farmer,  from  the  payment  for  such 
milk;  and 

<5>  The  rate  of  payment  per  hundred¬ 
weight  and  the  net  amount  paid  each 
dairy  farmer. 

§  1108.32  Other  reports. 

(a>  On  or  before  the  21st  day  of  each 
month  each  handler  described  in  §  1108.9 
(a>.  (b)  and  (c),  except  a  cooperative 
association  with  respect  to  produced  milk 
for  which  it  elects  to  collect  payments, 
shall  report  to  the  market  administrator 
the  following  information  with  respect  to 
its  receipts  of  milk  during  the  first  15 
days  of  the  month : 

(1)  The  name  and  address  of  each  pro¬ 
ducer  from  whom  milk  was  received  who 
has  not  discontinued  shipping  milk  to 
the  handler; 

(2)  The  total  pounds  of  producer  milk 
received  from  such  producer; 

(3 )  The  amount  and  nature  of  any  de¬ 
ductions.  as  authorized  in  writing  by  the 
producer,  to  be  made  from  the  partial 
payment  for  such  milk; 

(4*  The  total  pounds  of  milk  received 
from  a  handler  described  in  §  1108.9(c) ; 
and 

(5  >  The  pounds  of  skim  milk  and  but¬ 
terfat  in  bulk  fluid  milk  products  re¬ 
ceived  from  a  pool  plant  operated  by  a 
cooperative  association. 

(b>  On  or  before  the  7th  day  after  the 
end  of  each  month  (if  postmarked),  or 
not  later  than  the  8th  day  if  the  report 
is  delivered  in  person  to  the  office  of  the 
market  administrator,  each  handler  de¬ 
scribed  in  5  1108.9  (a),  (b)  and  (c)  shall 
report  to  the  market  administrator  the 
following  information  with  respect  to  its 
receipts  of  milk  during  such  month : 

(1)  the  name  and  address  of  each  pro¬ 
ducer  from  whom  milk  was  received; 

(2)  The  total  pounds  of  producer  milk 
received  from  such  producer,  its  average 
butterfat  content  and  for  the  months  of 
March  through  July  the  pounds  of  base 
milk; 

(3)  Except  in  the  case  of  producer 
milk  for  which  a  cooperative  association 
is  collecting  payments,  the  amount  and 
nature  of  any  deductions  as  authorized 
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in  writing  by  the  producer,  to  be  made 
from  the  final  payment  for  such  milk; 

(4)  The  total  pounds  of  skim  milk 
and  butterfat  received  from  a  handler 
described  in  §  1108.9(c) ;  and 

<5>  The  pounds  of  skim  milk  and  but¬ 
terfat  in  bulk  fluid  milk  products  re¬ 
ceived  from  a  pool  plant  operated  by  a 
cooperative  association. 

(c)  On  or  before  the  second  day  prior 
to  the  reporting  dates  specified  in  para¬ 
graphs  <a>  and  (b)  of  this  section,  each 
cooperative  association  that  operates  a 
pool  plant  from  which  bulk  fluid  milk 
products  were  transferred  to  pool  plants 
of  other  handlers  within  the  time  periods 
described  in  paragraphs  (a)  and  (b)  of 
this  section  shall  report  to  each  such 
pool  plant  operator  the  name  and  loca¬ 
tion  of  the  transferor-plant  and  the  to¬ 
tal  pounds  and  butterfat  content  of  the 
bulk  fluid  milk  products  transferred 
from  the  plant. 

(d>  In  addition  to  the  reports  required 
pursuant  to  paragraphs  (a)  through  (c) 
of  this  section  and  §§  1108.30  and  1108.- 
31,  each  handler  shall  report  such  other 
Information  as  the  market  administrator 
deems  necessary  to  verify  or  establish 
such  handler’s  obligation  under  the  or¬ 
der. 

Classification  of  Milk 
§  1  108. 10  of  utilization. 

Except  as  provided  in  S  1108.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1108.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat; 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section:  and 

(2)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt, 
except  as  otherwise  provided  In  para¬ 
graph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
to  any  commercial  food  processing  es¬ 
tablishment  (other  than  a  milk  or  filled 
milk  plant)  at  which  food  products 
(other  than  milk  products  and  filled 
milk)  are  processed  and  from  which 
there  is  no  disposition  of  fluid  milk  prod¬ 
ucts  or  fluid  cream  products  other  than 
those  received  in  consumer-type  pack¬ 
ages;  and 

(4)  Used  to  produce;  (i)  Cottage 
cheese,  lowfat  cottage  cheese,  and  dry 
curd  cottage  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(ill)  Any  concentrated  milk  product  in 
bulk,  fluid  form  other  than  that  specified 
in  paragraph  (c)(1)  (iv)  of  this  section; 
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(iv)  Plastic  cream,  frozen  cream,  and 
anhydrous  milk  fat; 

(v)  Custards,  puddings,  and  pancake 
mixes;  and 

(iv)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  II  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat:  (1)  Used 
to  produce: 

(1)  Cheese  and  any  product  contain¬ 
ing  nonmilk  fat  <or  oil)  that  resembles 
a  cheese  product  (other  than  cottage 
cheese,  lowfat  cottage  cheese,  and  dry 
curd  cottage  cheese) ; 

(ii)  Butter; 

<iii>  Any  milk  product  in  dry  form; 

»iv>  Any  concentrated  milk  product 
in  bulk,  fluid  form  that  is  used  to  pro¬ 
duce  a  Class  III  product; 

(v>  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
and  evaporated  or  condensed  skim  milk 
(plain  or  sweetened)  in  a  consumer  type 
package;  and 

<vi>  Any  product  not  otherwise  speci¬ 
fied  in  this  section; 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form  and  products  specified 
in  paragraph  (b)(1)  of  this  section  in 
bulk  form; 

(3>  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)(1)  of 
this  section  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)  (1)  of 
this  section  that  are  dumped  by  a  han¬ 
dler  if  the  market  administrator  is  noti¬ 
fied  of  such  dumping  in  advance  and  is 
given  the  opportunity  to  verify  such 
disposition; 

( 5 )  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  §  1108.15; 
and 

(6)  In  shrinkage  assigned  pursuant  to 
§  1108.41(a)  to  the  receipts  specified  in 
§  1108.41(a)(2)  and  in  shrinkage  speci¬ 
fied  in  §  1108.41  (b)  and  (c> . 

§1108.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  S  1108.30,  the  mar¬ 
ket  administrator  shall  determine  the 
following: 

(a)  The  pro  rata  assignment  of  shrink¬ 
age  of  skim  milk  and  butterfat.  re¬ 
spectively  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat; 

(1)  In  the  receipts  specified  in  para¬ 
graph  (b)  (1)  through  (6)  of  this  section 
on  which  shrinkage  is  allowed  pursuant 
to  such  paragraph;  and 

(2)  In  other  source  milk  not  speci¬ 
fied  in  paragraph  (b)  (1)  through  (6) 
of  this  section  which  was  received  in 
the  form  of  a  bulk  fluid  milk  product 
or  a  bulk  fluid  cream  product. 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pur¬ 
suant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
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(a)(1)  of  this  section  that  is  not  in 
excess  of : 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant) ; 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk  re¬ 
ceived  from  a  handler  described  in 
5  1108.9(c),  except  that  if  the  operator 
of  the  plant  to  which  the  milk  is  de¬ 
livered  purchases  such  milk  on  the  basis 
of  weights  determined  from  its  measure¬ 
ment  at  the  farm  and  butterfat  tests 
determined  from  farm  bulk  tank  sam¬ 
ples,  the  applicable  percentage  under 
this  subparagraph  shall  be  2  percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable  per¬ 
centage  under  this  subparagraph  shall 
be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the  quan¬ 
tity  for  which  Class  II  or  Class  III  clas¬ 
sification  is  requested  by  the  operators 
of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  II  or  Class  III  classification 
is  requested  by  the  handler:  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in  para¬ 
graph  (b)(1),  (2),  (4>,  (5>.  and  (6)  of 
this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a  co¬ 
operative  association  is  the  handler  pur¬ 
suant  to  5  1108.9  (b)  or  (c),  but  not  in 
excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and  butter¬ 
fat  tests  determined  from  farm  bulk 
tank  samples,  the  applicable  percentage 
under  this  paragraph  for  the  cooperative 
association  shall  be  zero. 

§  1108.12  Classiiirnlion  of  Iraii'frr*  and 
diversions. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
cream  product  from  a  pool  plant  to 
another  pool  plant  shall  be  classified  as 
Class  I  milk  unless  both  handlers  request 
the  same  classification  in  another  class. 
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The  classification  of  such  transfers  shall 
be  subject  to  the  following  conditions: 

(1)  The  skim  milk  or  butterfat  clas¬ 
sified  in  each  class  shall  be  limited  to 
the  amount  of  skim  milk  and  butterfat, 
respectively,  remaining  in  such  class  at 
the  transferee-plant  after  the  computa¬ 
tions  pursuant  to  §  1108.44(a)  (12)  and 
the  corresponding  step  of  §  1108.44(b); 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1108.44(a)  (7) 
or  the  corresponding  step  of  S  1108.44(b) , 
the  skim  milk  or  butterfat  so  transferred 
shall  be  classified  so  as  to  allocate  the 
least  possible  Class  I  utilization  to  such 
other  source  milk;  and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1108.44(a) 
(11)  or  (12)  or  the  corresponding  steps 
of  §  1108.44(b),  the  skim  milk  or  butter¬ 
fat  so  transferred  up  to  the  total  of  the 
skim  milk  and  butterfat,  respectively,  in 
such  receipts  of  other  source  milk,  shall 
not  be  classified  as  Class  I  milk  to  a 
greater  extent  than  would  be  the  case 
if  the  other  source  milk  had  been  re¬ 
ceived  at  the  transferee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the  fol¬ 
lowing  manner.  Such  classification  shall 
apply  only  to  the  skim  milk  or  butterfat 
that  is  in  excess  of  any  receipts  at  the 
pool  plant  from  the  other  order  plant  of 
skim  milk  and  butterfat,  respectively, 
in  fluid  milk  products  and  bulk  fluid 
cream  products,  respectively,  that  are  in 
the  same  category  as  described  in  para¬ 
graph  (b)  (1),  (2),  or  (3),  of  this 
section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form,  classi¬ 
fication  shall  be  in  the  classes  to  which 
allocated  under  the  other  order  (includ¬ 
ing  allocation  under  the  conditions  set 
forth  in  paragraph  (b)  (3)  of  this 
section) ; 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or  di¬ 
versions  in  bulk  form  shall  be  classified 
as  Class  n  or  Class  in  milk  to  the  extent 
of  such  utilization  available  for  such 
classification  pursuant  to  the  allocation 
provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or  diver¬ 
sions  were  allocated  under  the  other  or¬ 
der  is  not  available  to  the  market  ad¬ 
ministrator  for  the  purpose  of  establish¬ 
ing  classification  under  this  paragraph, 
classification  shall  be  as  Class  I,  subject 
to  adjustment  when  such  information  is 
available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class  consist¬ 
ing  primarily  of  fluid  milk  products  shall 


be  classified  as  Class  I  milk,  and  skim 
milk  or  butterfat  allocated  to  the  other 
classes  shall  be  classified  as  Class  III 
milk;  and 

(6)  If  the  form  in  which  any  fluid 
milk  product  that  is  transferred  to  an 
other  order  plant  is  not  defined  as  a  fluid 
milk  product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1108.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  transferred  in 
the  following  forms  from  a  pool  plant 
to  a  producer-handler  under  this  or  any 
other  Federal  order  shall  be  classified ; 

<1>  As  Class  I  milk,  if  transferred  in 
the  foim  of  a  fluid  milk  product;  and 

<  2  >  In  accordance  with  the  utilization 
assigned  to  it  by  the  market  administra¬ 
tor,  if  transferred  in  the  form  of  a  bulk 
fluid  cream  product.  For  this  purpose, 
the  producer-handler’s  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  III,  shall  be 
assigned  to  the  extent  possible  to  his  re¬ 
ceipts  of  skim  milk  and  butterfat,  re¬ 
spectively.  in  bulk  fluid  cream  products, 
pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant 
or  a  producer-handler  plant  shall  be 
classified; 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk  prod¬ 
uct;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in  para¬ 
graph  (d)  (2)  (i)  (a)  and  (b)  of  this  sec¬ 
tion  are  met,  transfers  or  diversions  in 
bulk  form  shall  be  classified  on  the  basis 
of  the  assignment  of  the  nonpool  plant’s 
utilization  to  its  receipts  as  set  forth  in 
paragraph  (d)(2)(ii)  through  (viii)  of 
this  section : 

(a)  The  transferor -handler  or  diver¬ 
tor-handler  claims  such  classification  in 
his  report  of  receipts  and  utilization  filed 
pursuant  to  §  1108.30  for  the  month 
within  which  such  transaction  occurred; 
and 

<b)  The  nonpool  plant  operator  main¬ 
tains  books  and  records  showing  the 
utilization  of  all  skim  milk  and  butterfat 
received  at  such  plant  which  are  made 
available  for  verification  purposes  if  re¬ 
quested  by  the  market  administrator; 

(ii)  Route  disposition  of  fluid  milk 
products  in  the  marketing  area  of  each 
Federal  milk  order  from  the  nonpool 
plant  and  transfers  of  packaged  fluid 
milk  products  from  such  nonpool  plant 
to  plants  fully  regulated  thereunder  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(a)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool  plant 
from  pool  plants; 

(b)  Pro  rata  to  any  remaining  un¬ 
assigned  receipts  of  packaged  fluid  milk 
products  at  such  non  pool  plant  from 
other  order  plants ; 


(c)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant  from 
pool  plants;  and 

<d)  Pro  rata  to  any  remaining  un- 
assigned  receipts  of  bulk  fluid  milk  prod¬ 
ucts  at  such  nonpool  plant  from  other 
order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from  the 
nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  non  pool  plant  from 
pool  plants  and  other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk  prod¬ 
ucts  from  the  nonpool  plant  to  a  plant 
fully  regulated  under  any  Federal  milk 
order,  to  the  extent  that  such  transfers 
to  the  regulated  plant  exceed  receipts  of 
fluid  milk  products  from  such  plant  and 
are  allocated  to  Class  I  at  the  transferee- 
plant,  shall  be  assigned  to  the  extent 
possible  in  the  following  sequence: 

(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from  pool 
plants;  and 

(b)  Pro  rata  to  any  remaining  un¬ 
assigned  receipts  of  fluid  milk  products 
at  such  nonpool  plant  from  other  order 
plants; 

<v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpol  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence : 

<a)  To  such  nonpool  plant’s  receipts 
from  dairy  farmers  who  the  market  ad¬ 
ministrator  determines  constitute  regu¬ 
lar  sources  of  Grade  A  milk  for  such 
non  pool  plant;  and 

<  b)  To  such  nonpool  plant’s  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator  deter¬ 
mines  constitute  regular  sources  of  Grade 
A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned  re¬ 
ceipts  of  bulk  fluid  milk  products  at  the 
nonpool  plant  from  pool  plants  and  other 
order  plants  shall  be  assigned,  pro  rata 
among  such  plants,  to  the  extent  possible 
first,  to  any  remaining  Class  I  utilization, 
then  to  Class  III  utilization,  and  then  to 
Class  II  utilization  at  such  nonpool 
plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any  remain¬ 
ing  Class  III  utilization,  then  to  any  re¬ 
maining  Class  II  utilization,  and  then 
to  Class  I  utilization  at  such  nonpool 
plant:  and 

(viii)  In  determining  the  nonpool  plant's 
utilization  for  purposes  of  this  subpara¬ 
graph,  any  fluid  milk  products  and  bulk 
fluid  cream  products  transferred  from 
such  nonpool  plant  to  a  plant  not  fully 
regulated  under  any  Federal  milk  order 
shall  be  classified  on  the  basis  of  the 
second  plant's  utilization  using  the  same 
assignment  priorities  at  the  second  plant 
that  are  set  forth  in  this  subparagraph. 

(e)  Transfers  by  a  handler  described  in 
I  1108.9(c)  to  pool  plants.  Skim  milk  and 
butterfat  transferred  in  the  form  of  bulk 
milk  by  a  handler  described  in  S  1108.9 

(c)  to  another  handler’s  pool  plant  shall 
be  classified  pursuant  to  §  1108.44  pro 
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rata  with  producer  milk  received  at  the 
transferee-handler's  plant. 

§  1108.13  General  classification  rules. 

In  determining  the  classification  of 
producer  milk  pursuant  to  S  1108.44,  the 
following  rules  shall  apply : 

(a)  Each  month  the  market  adminis¬ 
trator  shall  correct  for  mathematical 
and  other  obvious  errors  all  reports  filed 
pursuant  to  §  1108.30  and  shall  compute 
separately  for  each  pool  plant  and  for 
each  cooperative  association  with  re¬ 
spect  to  milk  for  which  it  is  the  handler 
pursuant  to  §  1108.9  (b)  or  (c)  that  was 
not  received  at  a  pool  plant,  the  pounds 
of  skim  milk  and  butterfat,  respectively, 
in  each  class  in  accordance  with 
§8  1108.40.  1108.41,  and  1108.42.  The 
combined  pounds  of  skim  milk  and  but¬ 
terfat  so  determined  in  each  class  for  a 
handler  described  in  8  1108.9  (b)  or  (c) 
shall  be  such  handler’s  classification  of 
producer  milk; 

(b)  If  any  of  the  water  contained  in 
the  milk  from  which  a  product  is  made 
is  removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are 
to  be  considered  under  this  part  as  used 
or  disposed  of  by  the  handler  shall  be 
an  amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  with 
such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  8  1108.9  (b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant  op¬ 
erated  by  such  cooperative  association. 

§  1108.44  Clarification  of  producer 
milk. 

For  each  month  the  market  adminis¬ 
trator  shall  determine  for  each  handler 
described  in  8  1108.9(a)  for  each  of  his 
pool  plants  separately  the  classification 
of  producer  milk  and  milk  received  from 
a  handler  described  in  8  1108.9(c),  by  al¬ 
locating  the  handler’s  receipts  of  skim 
milk  and  butterfat  to  his  utilization  as 
follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  in  shrinkage  specified  in 
8  1108.41(b) : 

(2)  Subtract  from  the  total  pounds 
of  skim  milk  in  Class  I  the  pounds  of 
skim  milk  in  receipts  of  packaged  fluid 
milk  products  from  an  unregulated  sup¬ 
ply  plant  to  the  extent  that  an  equiv¬ 
alent  amount  of  skim  milk  disposed  of 
to  such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is  classi¬ 
fied  and  priced  as  Class  I  milk  and  is 
not  used  as  an  offset  for  any  other  pay¬ 
ment  obligation  under  any  order; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products  re¬ 
ceived  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)  (7)  (vi)  of  this 
section,  as  follows: 


(i)  From  Class  in  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(il)  From  Class  I  milk,  the  remainder 
of  such  receipts: 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  n  the  pounds  of  skim 
milk  in  products  specified  in  8  1108.40(b) 
(1)  that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II: 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products  specified 
in  8  1108.40(b)  (1)  that  were  in  inventory 
at  the  beginning  of  the  month  in  pack¬ 
aged  form,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II.  This  subparagraph  shall  apply  only 
if  the  pool  plant  was  subject  to  the  pro¬ 
visions  of  this  subparagraph  or  com¬ 
parable  provisions  of  another  Federal 
milk  order  in  the  immediately  preceding 
month: 

<6>  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream 
product)  that  is  used  to  produce,  or 
added  to,  any  product  specified  in 
§  1108.40(b),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series  be¬ 
ginning  with  Class  III,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Other  source  milk  (except  that  re¬ 
ceived  in  the  form  of  a  fluid  milk  prod¬ 
uct)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1108.40(b)  (1)  that  was  not 
subtracted  pursuant  to  paragraph  (a) 
(4),  (5),  and  (6)  of  this  section: 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer -handler  as  defined  un¬ 
der  this  or  any  other  Federal  milk  or¬ 
der; 

(v)  Recepts  of  reconstituted  skim  milk 
in  filled  milk  from  an  unregulated  sup¬ 
ply  plant  that  were  not  subtracted  pur¬ 
suant  to  paragraph  (2)  of  this  sec¬ 
tion;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Fed¬ 
eral  milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that 
reconstituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant; 

(8)  Subtract  in  the  order  specified  be¬ 
low  from  the  pounds  of  skim  milk  re¬ 
maining  in  Class  II  and  Class  III,  in 
sequence  beginning  with  Class  III; 

(i)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a)  (2) 


and  (7)  (v)  of  this  section  for  which  the 
handler  requests  a  classification  other 
than  Class  I,  but  not  In  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
n  and  Class  HI  combined; 

(ii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an  un¬ 
regulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a) 
(2),  (7)(v),  and  (8)  (i)  of  this  section 
which  are  in  excess  of  the  pounds  of  skim 
milk  determined  pursuant  to  paragraph 
(a)(8)(ii)  (a)  through  (c)  of  this  sec¬ 
tion.  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  III 
combined  exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III  com¬ 
bined  shall  be  increased  (increasing  as 
necessary  Class  III  and  then  Class  n  to 
the  extent  of  available  utilization  in  such 
classes  at  the  nearest  other  pool  plpnt  of 
the  handler,  and  then  at  each  succes¬ 
sively  more  distant  pool  plant  of  the  han¬ 
dler)  by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted  and  the  pounds 
of  skim  milk  in  Class  I  shall  be  decreased 
by  a  like  amount.  In  such  case,  the 
pounds  of  skim  milk  remaining  in  each 
class  at  this  allocation  step  at  the  han¬ 
dler's  other  pool  plants  shall  be  adjusted 
in  the  reverse  direction  by  a  like  amount: 

(a)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
I  at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any  duplica¬ 
tion  of  Class  I  utilization  resulting  from 
reported  Class  I  transfers  between  pool 
plants  of  the  handler) ; 

(b)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in  re¬ 
ceipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  milk  from  a  handler 
described  in  §  1108.9(c),  fluid  milk  prod¬ 
ucts  from  pool  plants  of  other  handlers, 
and  bulk  fluid  milk  products  fom  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)  (7)  (vi)  of  this 
section;  and 

(c)  Multiply  any  plus  quantity  result¬ 
ing  above  by  the  percentage  that  the  re¬ 
ceipts  of  skim  milk  in  fluid  milk  products 
from  unregulated  supply  plants  that  re¬ 
main  at  this  pool  plant  is  of  all  such  re¬ 
ceipts  remaining  at  this  allocation  step 
at  all  pool  plants  of  the  handler;  and 

(iii)  The  pounds  of  skim  milk  in  re- 
cepits  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess  of 
bulk  fluid  milk  products  transferred  or 
diverted  to  such  plant  and  that  were  not 
subtracted  pursuant  to  paragraph  (a) 
(7)  (vi)  of  this  section,  if  Class  II  or  Class 
III  classification  is  requested  by  the  op¬ 
erator  of  the  other  order  plant  and  the 
handler,  but  not  in  excess  of  the  pounds 
of  skim  milk  remaining  in  Class  II  and 
Class  in  combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  8  1108.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraph  (a)  (5)  and  (7)  (i)  of  this  sec¬ 
tion; 
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(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 
(a)  (1)  of  this  section; 

(11)  Subject  to  the  provisions  of  para¬ 
graph  (a)  (11)  (i)  and  (ii)  of  this  sec¬ 
tion,  subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  at  the  plant, 
pro  rata  to  the  total  pounds  of  skim  milk 
remaining  in  Class  I  and  in  Class  II  and 
Class  III  combined  at  this  allocation  step 
at  all  pool  plants  of  the  handler  (exclud¬ 
ing  any  duplication  of  utilization  in  each 
class  resulting  from  transfers  between 
pool  plants  of  the  handler),  with  the 
quantity  prorated  to  Class  II  and  Class 
III  combined  being  subtracted  first  from 
Class  III  and  then  from  Class  II,  the 
pounds  of  skim  milk  in  receipts  of  fluid 
milk  products  from  an  unregulated  sup¬ 
ply  plant  that  were  not  subtracted  pur¬ 
suant  to  paragraph  (a)  (2),  (7)(v),  and 
(8)  (i)  and  (ii)  of  this  section  and  that 
were  not  offset  by  transfers  or  diversions 
of  fluid  milk  products  to  the  same  un¬ 
regulated  supply  plant  from  which  fluid 
milk  products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  m 
combined  pursuant  to  this  subparagraph 
exceed  the  pounds  of  skim  milk  remain¬ 
ing  in  such  classes,  the  pounds  of  skim 
milk  in  Class  II  and  Class  III  combined 
shall  be  increased  (increasing  as  neces¬ 
sary  Class  III  and  then  Class  II  to  the 
extent  of  available  utilization  in  such 
classes  at  the  nearest  other  pool  plant 
of  the  handler,  and  then  at  each  suc¬ 
cessively  more  distant  pool  plant  of  the 
handler)  by  an  amount  equal  to  such  ex¬ 
cess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  this  subparagraph  exceed  the  pounds 
of  skim  milk  remaining  in  such  class, 
the  pounds  of  skim  milk  in  Class  I  shall 
be  increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and  Class 
in  combined  shall  be  decreased  by  a  like 
amount  (decreasing  as  necessary  Class 
III  and  then  Class  II) .  In  such  case,  the 
pounds  of  skim  milk  remaining  in  each 
class  at  this  allocation  step  at  the  han¬ 
dler’s  other  pool  plants  shall  be  adjusted 
in  the  reverse  direction  by  a  like  amount, 
beginning  with  the  nearest  plant  at 
which  Class  I  utilization  is  available; 

(12)  Substract  in  the  manner  speci¬ 
fied  below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred,  or  diverted  to  such  plant 
and  that  were  not  subtracted  pursuant 
to  paragraph  (a)  (7)  (vi)  and  (8)  (iii)  of 
this  section: 

(i)  Subject  to  the  provisioins  of  para¬ 
graph  (a)  (12)  (ii),  (iii),  and  (iv)  of  this 


section,  such  subtraction  shall  be  pro 
rata  to  the  pounds  of  skim  milk  in  Class 
I  and  in  Class  II  and  Class  III  com¬ 
bined,  with  the  quantity  prorated  to 
Class  II  and  Class  III  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II,  with  respect  to  whichever 
of  the  following  quantites  represents 
the  lower  proportion  of  Class  I  milk  : 

(a)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as  an¬ 
nounced  for  the  month  pursuant  to 
§  1108.45(a> ;  or 

<b)  The  total  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  all  pool  plants  of  the  handler  (ex¬ 
cluding  any  duplication  of  utilization  in 
each  class  resulting  from  transfers  be¬ 
tween  pool  plants  of  the  handler) ; 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)  (12)  (i)  of  this  section  re¬ 
sult  in  the  total  pounds  of  skim  milk  at 
all  pool  plants  of  the  handler  that  are 
to  be  subtracted  at  this  allocation  step 
from  Class  II  and  Class  III  combined  ex¬ 
ceeding  the  pounds  of  skim  milk  remain¬ 
ing  in  Class  II  and  Class  III  at  all  such 
plants,  the  pounds  of  such  excess  shall 
be  subtracted  from  the  pounds  of  skim 
milk  remaining  in  Class  I  after  such  pro¬ 
ration  at  the  pool  plants  at  which  such 
other  source  milk  was  received; 

(iii)  Except  as  provided  in  paragraph 
<a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph  <a) 
(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  III  combined 
that  exceeds  the  pounds  of  skim  milk  re¬ 
maining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III  com- 
binde  shall  be  increased  (increasing  as 
necessary  Class  III  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be  ad¬ 
justed  in  the  reverse  direction  by  a  like 
amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)  (12)  (ii)  of  this  section;  should  the 
compuetations  pursuant  to  paragraph 
(a)  (12)  (i)  and  (ii)  of  this  section  re¬ 
sult  in  a  quantity  of  skim  milk  to  be  sub¬ 
tracted  from  Class  I  that  exceeds  the 
pounds  of  skim  milk  remaining  in  such 
class,  the  pounds  of  skim  milk  in  Class  I 
shall  be  increased  by  an  amount  equal  to 
such  excess  quantity  to  be  subtracted, 
and  the  pounds  of  skim  milk  in  Class  II 
and  Class  m  combined  shall  be  de¬ 
creased  by  a  like  amount  (decreasing  as 
necessary  Class  III  and  then  Class  II), 
In  such  case,  the  pounds  of  skim  milk 
remaining  in  each  class  at  this  allocation 
step  at  the  handler’s  other  pool  plants 
shall  be  adjusted  in  the  reverse  direction 
by  a  like  amount  beginning  with  the 
nearest  plant  at  which  Class  I  utilization 
is  available: 


(13)  Subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  the 
pounds  of  skim  milk  In  receipts  of  fluid 
milk  products  and  bulk  fluid  cream  prod¬ 
ucts  from  another  pool  plant  according 
to  the  classification  of  such  products 
pursuant  to  §  1108.42(a) ;  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk 
and  milk  from  a  handler  described  in 
5  1108.9(c),  subtract  such  excess  from 
the  pounds  of  skim  milk  remaining  in 
each  class  in  series  beginning  with  Class 
in.  Any  amount  so  subtracted  shall  be 
known  as  “overage”; 

<b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  procedure  outlined 
^for  skim  milk  in  paragraph  (a)  of  this 
'section;  and 

(c)  The  quality  of  producer  milk  and 
milk  from  a  handler  described  in  §  1108.9 
(c)  in  each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat  re¬ 
maining  in  each  class  after  the  compu¬ 
tations  pursuant  to  paragraph  (a)(14» 
of  this  section  and  the  corresponding 
steps  of  paragraph  (b)  of  this  section. 

§  1108.45  Market  administrator's  re¬ 
ports  and  announcements  concerning 
classification. 

The  market  administrator  shall  make 
the  following  reports  and  announce¬ 
ments  concerning  classification: 

<a)  Whenever  required  for  the  pur¬ 
pose  of  allocating  receipts  from  other 
order  plants  pursuant  to  §  1108.44'a» 
(12)  and  the  corresponding  step  of 
§  1108.44(b),  estimate  and  publicly  an¬ 
nounce  the  utilization  (to  the  nearest 
whole  percentage)  in  each  class  during 
the  month  of  skim  milk  and  butterfat, 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose. 

<b)  Report  to  the  market  administra¬ 
tor  of  the  other  order,  as  soon  as  possi¬ 
ble  after  report  of  receipts  and  utiliza¬ 
tion  for  the  month  is  received  from  a 
handler  who  has  received  fluid  milk 
products  or  bulk  fluid  cream  products 
from  an  other  order  plant,  the  class  to 
which  such  receipts  are  allocated  pursu¬ 
ant  to  §  1108.44  on  the  basis  of  such  re¬ 
port,  and,  thereafter,  any  change  in  such 
allocation  required  to  correct  errors  dis¬ 
closed  in  the  verification  of  such  report. 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
an  other  order  plant  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  by  the  receiving 
handler,  and,  as  necessary,  any  changes 
in  such  allocation  arising  from  the  veri¬ 
fication  of  such  report. 

(d)  On  or  before  the  12th  day  after 
the  end  of  each  month,  report  to  each  co¬ 
operative  association  which  so  requests, 
the  percentage  of  producer  milk  deliv¬ 
ered  by  members  of  such  association 
which  was  used  In  each  class  by  each 
handler  receiving  such  milk.  For  the  pur¬ 
pose  of  this  report  the  milk  so  received 
shall  be  prorated  to  each  class  in  accord- 
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ante  with  the  total  utilization  of  pro¬ 
ducer  milk  by  such  handler. 

Class  Prices 
§  1 1 08.. SO  Class  prices. 

Subject  to  the  provisions  of  §  1108.52, 
the  class  prices  for  the  month  per 
hundredweight  of  milk  shall  be  as 
follows : 

<a<  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.94. 

<b>  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
month  plus  10  cents. 

<c»  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

§  1108.51  Basic  formula  price. 

The  “basic  formula  price”  shstfl  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as  reported 
by  the  Department  for  the  month,  ad¬ 
justed  to  a  3.5  percent  butterfat  basis  and 
rounded  to  the  nearest  cent.  For  such  ad¬ 
justment,  the  butterfat  differential 
(rounded  to  the  nearest  one-tenth  cent) 
per  one-tenth  percent  butterfat  shall  be 
0.12  times  the  simple  average  of  the 
wholesale  selling  prices  t  using  the  mid¬ 
point  of  any  price  range  as  one  price)  of 
Grade  A  (92-score)  bulk  butter  per 
pound  in  Chicago,  as  reported  by  the  De¬ 
partment  for  the  month.  For  the  purpose 
of  computing  the  Class  I  price,  the  result¬ 
ing  price  shall  be  not  less  than  $4.33. 

§  1108.52  Plunl  location  adjustments 
for  handler. 

<a»  For  milk  received  at  a  pool  plant 
from  producers  or  a  handler  described 
in  §  1108.9(c)  and  which  is  classified  as 
Class  I  milk  without  movement  in  bulk 
form  to  another  pool  plant  at  which  a 
higher  Class  I  price  applies,  the  price 
specified  in  §  1108.50(a)  shall  be  ad¬ 
justed  by  the  amount  stated  in  paragraph 

(a)  (1)  through  (5)  of  this  section  for 
the  location  of  such  plant: 

(1)  For  a  plant  located  within  one  of 
the  zones  set  forth  in  §  1108.2,  the  ad¬ 
justment  shall  be  as  follows: 

Adjustment  per  hundredweight 


Zone  1 _  No  adjustment. 

Zone  2 _  Plus  12  c. 

Zone  3 _  Minus  14  c. 


(2)  For  a  plant  located  in  the  State 
of  Oklahoma  or  In  the  following  Arkansas 
counties,  no  adjustment  shall  apply: 

Cleveland  Nevada 

Dallas  Ouachita 

Desha  Pike 

Howard  Sevier 

Lincoln 

(3)  For  a  plant  located  in  the  follow¬ 
ing  Arkansas  counties,  the  adjustment 
shall  be  minus  17  cents: 

Baxter  Marlon 

Benton  Newton 

Boone  Randolph 

Carroll  Searcy 

Clay  Sharp 

Pulton  Stone 

Izard  Washington 

Madison 


(4)  For  a  plant  located  in  Arkansas  or 
Mississippi  outside  the  areas  described  in 
paragraph  (a)  (1)  through  (3)  of  this 
section,  or  in  the  States  of  Alabama, 
Louisiana,  or  Texas,  the  adjustment  shall 
be  plus  1.5  cents  per  hundredweight  for 
each  10  miles  or  fraction  thereof  that 
such  plant  is  located  from  the  nearer  of 
the  State  Capitol  in  Little  Rock,  Ark.,  or 
the  city  hall  in  Memphis,  Tenn.;  and 

(5)  For  a  plant  located  outside  the 
areas  described  in  paragraph  (a)  (1) 
through  (4)  of  this  section,  the  adjust¬ 
ment  shall  be  minus  1.5  cents  per  hun¬ 
dredweight  for  each  10  miles  or  fraction 
thereof  that  such  plant  is  located  from 
the  nearer  of  the  State  Capitol  in  Little 
Rock.  Ark.,  or  the  city  hall  in  Memphis, 
Tenn. 

<b>  For  fluid  milk  products  trans¬ 
ferred  in  bulk  from  a-  pool  plant  to  an¬ 
other  pool  plant  at  which  a  higher  .Class 
I  price  applies  and  which  are  classified 
as  Class  I  milk,  the  Class  I  price  shall 
be  the  Class  I  price  applicable  at  the  lo¬ 
cation  of  the  transferee-plant  subject  to 
a  location  adjustment  credit  for  the 
transferor-plant  which  shall  be  deter¬ 
mined  by  the  market  administrator  for 
skim  milk  and  butterfat,  respectively,  as 
follows: 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the  trans¬ 
feree-plant  after  the  computations  pur¬ 
suant  to  5  1108.44(a)  (12)  an  amount 
equal  to  the  pounds  of  skim  milk  in  re¬ 
ceipts  of  milk  at  the  transferee-plant 
from  producers  and  handlers  described 
in  §  1108.9(c),  and  in  receipts  of  pack¬ 
aged  fluid  milk  products  from  other  pool 
plants; 

(2)  Assign  any  remaining  pounds  of 
skim  milk  in  Class  I  at  the  transferee- 
plant  to  the  skim  milk  in  receipts  of  bulk 
fluid  milk  products  from  other  pool 
plants,  first  to  the  transferor-plants  at 
which  the  highest  Class  I  price  applies 
and  then  to  other  plants  in  sequence  be¬ 
ginning  with  the  plant  at  which  the  next 
highest  Class  I  price  applies ; 

(3)  Compute  the  total  amount  of  lo¬ 
cation  adjustment  credits  to  be  assigned 
to  transferor-plants  by  multiplying  the 
hundredweight  of  skim  milk  assigned 
pursuant  to  paragraph  (b)(2)  of  this  sec¬ 
tion  to  each  transferor-plant  at  which 
the  Class  I  price  is  lower  than  the  Class 
I  price  at  the  transferee-plant  by  the 
difference  in  Class  I  prices  applicable  at 
the  transferor-plant  and  transferee- 
plant,  and  add  the  resulting  amounts: 

(4)  Assign  the  total  amount  of  loca¬ 
tion  adjustment  credits  computed  pur¬ 
suant  to  paragraph  (b)  (3)  of  this  sec¬ 
tion  to  those  transferor-plants  that 
transferred  fluid  milk  products  contain¬ 
ing  skim  milk  classified  as  Class  I  milk 
pursuant  to  §  1108.42(a)  and  at  which 
the  applicable  Class  I  price  is  less  than 
the  Class  I  price  at  the  transferee -plant, 
in  sequence  beginning  with  the  plant  at 
which  the  highest  Class  I  price  applies. 
Subject  to  the  availability  of  such  credits, 
the  credit  assigned  to  each  plant  shall 
be  equal  to  the  hundredweight  of  such 
Class  I  skim  milk  multiplied  by  the  ap¬ 
plicable  adjustment  rate  determined 
pursuant  to  paragraph  (b)  (3)  of  this 


section  for  such  plant.  If  the  aggregate 
of  this  computation  for  all  plants  hav¬ 
ing  the  same  adjustment  rate  as  deter¬ 
mined  pursuant  to  paragraph  (b)  (3)  of 
this  section  exceeds  the  credits  that  are 
available  to  those  plants,  such  credits 
shall  be  prorated  to  the  volume  of  skim 
milk  in  Class  I  transfers  from  such 
plants:  and 

(5)  Location  adjustment  credit  for 
butterfat  shall  be  determined  in  accord¬ 
ance  with  the  procedure  outlined  for 
skim  milk  in  paragraph  (b>  (1)  through 
(4)  of  this  section. 

(c)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  by 
the  amounts  set  forth  in  paragraph  (a) 
of  this  section,  except  that  the  adjusted 
Class  I  price  shall  not  be  less  than  the 
Class  III  price. 

<d)  All  distances  determined  pursuant 
to  this  section  shall  be  the  shortest  hard 
surfaced  distance  as  determined  by  the 
Market  Administrator. 

§  1108.53  Announcement  of  class  prices. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before  the  fifth  day 
of  each  month  the  Class  I  price  for  the 
following  month  and  the  Class  II  and 
Class  III  prices  for  the  preceding  month. 

§  1108.54  Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for 
computing  class  prices  or  for  other  pur¬ 
poses  is  not  available  as  prescribed  in 
this  part,  the  market  administrator  shall 
use  a  price  or  pricing  constituent  deter¬ 
mined  by  the  Secretary  to  be  equivalent 
to  the  price  or  pricing  constituent  that 
is  required. 

Uniform  Prices 

§  1108.60  Handlers  value  of  milk,  for 
computing  uniform  price. 

For  the  purpose  of  computing  the  uni¬ 
form  price,  the  market  administrator 
shall  determine  for  each  month  the  value 
of  milk  of  each  handler  with  respect  to 
each  of  his  pool  plants  and  of  each 
handler  described  in  §  1108.9  (b)  and  (c) 
with  respect  to  milk  that  was  not  re¬ 
ceived  at  a  pool  plant  as  follows : 

(a)  Multiply  the  pounds  of  producer 
milk  and  milk  received  from  a  handler 
described  in  §  1108.9(c)  that  were  classi¬ 
fied  in  each  class  pursuant  to  §§  1108.43 
(a)  and  1108.44(c)  by  the  applicable 
class  prices  and  add  the  resulting 
amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage  deter¬ 
mined  pursuant  to  §  1108.43(a)  or  a 
handler  described  in  §1108.9(b)  and  the 
pounds  of  overage  subtracted  from  each 
class  pursuant  to  §  1108.44(a)  (14)  and 
the  corresponding  step  of  §  1108.44(b) 
by  the  respective  class  prices,  as  adjusted 
by  the  butterfat  differential  specified  in 
§  1108.74,  that  are  applicable  at  the  lo¬ 
cation  of  the  plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class 
II  price,  as  the  case  may  be,  for  the 
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current  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  and  Class  II  pursuant  to  §  1108.44 

(a)  (9)  and  the  corresponding  step  of 
§  1108.44(b) ; 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  pur¬ 
suant  to  §  1108  44(a)  (7)  (i)  through 

(iv)  and  the  corresponding  step  of 
§  1108.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  an  other 
order  plant; 

<e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class 
III  price  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  5  1108.44(a)(7)  (v)  and 
(vi)  and  the  corresponding  step  of 
§  1108.44(b) ; 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest  unregu¬ 
lated  supply  plants  from  which  an 
equivalent  volume  was  received  by  the 
pounds  of  skim  milk  and  butterfat  sub¬ 
tracted  from  Class  I  pursuant  to 
§  1108.44(a)  (11)  and  the  corresponding 
step  of  §  1108.44(b) .  excluding  such  skim 
milk  and  butterfat  in  receipts  of  bulk 
fluid  milk  products  from  an  unregu¬ 
lated  supply  plant  to  the  extent  that 
an  equivalent  amount  of  skim  milk  or 
butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any  Fed¬ 
eral  milk  order  is  classified  and  priced 
as  Class  I  milk  and  is  not  used  as  an 
offset  for  any  other  payment  obligation 
under  any  order;  and 

(g)  Subtract  for  a  handler  described 
in  5  1108.9(c)  the  amount  obtained  from 
multiplying  the  Class  m  price  as  ad¬ 
justed  by  the  butterfat  differential 
specified  In  §  1108.74  for  the  preceding 
month  by  the  hundredweight  of  skim 
milk  and  butterfat  contained  in  inven¬ 
tory  at  the  beginning  of  the  month  that 
was  delivered  to  a  pool  plant  during  the 
month. 

§1108.61  Computation  of  uniform 
price  (including  weighted  average 
price  and  base  and  excess  prices). 

(a)  For  each  month  the  market  ad¬ 
ministrator  shall  compute  the  uniform 
price  (or  weighted  average  price)  per 
hundredweight  of  milk  received  from 
producers  as  follows; 

(1)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1108.60  for  all 
handlers  who  filed  the  reports  prescribed 
by  5  1108.30  for  the  month  and  who  made 
the  payments  pursuant  to  §  1108.71  for 
the  preceding  month ; 

(2)  Add  the  aggregate  of  all  minus  lo¬ 
cation  adjustments  and  subtract  the  ag¬ 
gregate  of  all  plus  location  adjustments 
pursuant  to  |  1108.75; 

(3)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  bal¬ 
ance  in  the  producer-settlement  fund; 


(4)  Subtract  an  amount  computed  by 
multiplying  the  total  hundredweight  of 
producer  milk  included  pursuant  to  par¬ 
agraph  (a)  (1)  of  this  section  by  5  cents; 

(5)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers  in¬ 
cluded  in  these  computations^ 

(i)  The  total  hundredweight  of  pro¬ 
ducer  milk ;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§  1108.60(f) ;  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  “weighted  aver¬ 
age  price,”  and,  except  for  the  months 
of  March  through  July,  shall  be  the 
“uniform  price”  for  milk  of  3.5  percent 
butterfat  content  received  from  pro¬ 
ducers. 

(b)  For  each  of  the  months  of  March 
through  July,  the  market  administrator 
shall  compute  the  uniform  prices  per 
hundredweight  for  base  milk  and  for 
excess  milk  as  follows ; 

(1)  Subtract  from  the  amount  result¬ 
ing  from  the  computations  made  pur¬ 
suant  to  paragraph  (a)  (1)  through  (4) 
of  this  section  an  amount  computed  by 
multiplying  the  hundredweight  of  milk 
specified  in  paragraph  (a)  (5)  (ii)  of  this 
section  by  the  weighted  average  price; 

(2)  Compute  the  aggregate  value  of 
excess  milk  by  assigning  such  milk,  in 
series  beginning  with  Class  m,  to  the 
hundredweight  of  producer  milk  in  each 
class,  multiplying  the  quantities  of  milk 
so  assigned  to  each  class  by  the  respec¬ 
tive  class  prices  less  5  cents  and  adding 
together  the  resulting  amounts; 

(3)  Divide  the  aggregate  value  of  ex¬ 
cess  milk  obtained  in  paragraph  (b)  (2) 
of  this  section  by  the  total  hundred¬ 
weight  of  such  milk,  and  adjust  to  the 
nearest  cent.  The  resulting  figure  shall 
be  the  uniform  price  for  excess  milk  of 
3.5  percent  butterfat  content  received 
from  producers; 

(4)  Subtract  an  amount  determined 
by  multiplying  the  uniform  price  ob¬ 
tained  in  paragraph  (b)  (3)  of  this  sec¬ 
tion,  times  the  hundredweight  of  excess 
milk  from  the  aggregate  value  of  milk 
obtained  in  paragraph  (b)(1)  of  this 
section; 

(5)  Divide  the  result  obtained  in  par¬ 
agraph  (b)(4)  of  this  section  by  the  total 
hundredweight  of  base  milk  of  handlers 
included  in  these  computations;  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price  com¬ 
puted  pursuant  to  paragraph  (b)  (5)  of 
this  section.  The  resulting  figure  shall  be 
the  uniform  price  for  base  milk  of  3.5 
percent  butterfat  content. 

§  1108.62  Announcement  of  uniform 
prices  and  butterfat  differential. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before: 

(a)  The  5th  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  11th  day  after  the  end  of  each 
month  the  applicable  uniform  prices 
pursuant  to  §  1108.61  for  such  month. 


Payments  for  Milk 
§  1 108.70  Producer-settlement  fund. 

The  market  administrator  shall  es¬ 
tablish  and  maintain  a  separate  fund 
known  as  the  “producer-settlement 
fund”  into  which  he  shall  deposit  all 
payments  made  by  handlers  pursuant  to 
§5  1108.71.  1108.76  and  1108.77,  and  out 
of  which  he  shall  make  all  payments  pur¬ 
suant  to  §§  1108.73  (a)  through  (ft  and 
§  1108.77,  except  that  payments  to  a  co¬ 
operative  association  pursuant  to  5  1108- 
73(c)  shall  be  offset  by  any  payments 
due  from  such  cooperative  association 
pursuant  to  §  1108.71  that  have  not  been 
received  by  the  market  administrator. 

§  1108.71  Payments  to  the  producer- 
settlement  fund. 

(a)  Subject  to  paragraphs  (c)  and 
(d)  of  this  section,  each  handler  shall 
pay  to  the  market  administrator  on  or 
before  the  26th  day  of  the  month  an 
amount  determined  by  multiplying  the 
handler’s  receipts  during  the  first  15  days 
of  the  month  of  milk  from  individual 
producers  who  had  not  discontinued 
shipping  milk  to  such  handler  on  the 
21st  day  of  the  month  (excluding,  in  the 
case  of  a  handler  described  in  §  1108.9 

(c) ,  producer  milk  delivered  to  a  pool 
plant)  and  milk  from  a  handler  de¬ 
scribed  in  §  1108.9(c)  by  the  Class  in 
price  for  the  preceding  month,  less: 

(1)  Payments  made  by  the  handler  on 
or  before  such  date  to  producers  for 
milk  received  during  the  15 -day  period; 
and 

(2)  Proper  deductions,  authorized  in 
writing  by  producers  from  whom  the 
handler  receives  milk,  except  that  the 
amount  deducted  from  each  producer 
shall  not  exceed  the  value  (at  the  Class 
III  price)  of  the  milk  received  from  the 
producer  during  the  15-day  period. 

(b)  Subject  to  paragraphs  (c)  and 

(d)  of  this  section,  each  handler  shall 
pay  to  the  market  administrator  on  or 
before  the  15th  day  after  the  end  of 
each  month  an  amount  equal  to  such 
handler’s  value  of  milk  for  such  month 
determined  pursuant  to  §  1108.60(a),  as 
adjusted  by  the  butterfat  differential 
specified  in  §  1108.74,  and  pursuant  to 
§  1108.60  (b)  through  (g)  less: 

(1)  Payments  made  by  the  handler 
pursuant  to  paragraph  (a)  of  this  section 
for  such  month; 

(2)  Payments,  other  than  those  speci¬ 
fied  in  §  1108.73(d) ,. that  were  made  by 
the  handler  on  or  before  such  date  to 
producers  for  milk  received  during  such 
month ; 

(3)  Proper  deductions  for  the  month 
that  were  authorized  in  writing  by  pro¬ 
ducers  from  whom  the  handler  received 
milk,  except  that  the  amount  deducted 
for  each  producer  shall  not  exceed  the 
value  of  the  milk  received  from  the  pro¬ 
ducer  during  the  month;  and 

(4)  The  value  at  the  weighted  average 
price  applicable  at  the  location  of  the 
plant  from  which  received  plus  5  cents 
of  other  source  milk  for  which  a  value 
was  computed  pursuant  to  §  1108.60(f). 
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(c)  The  following  conditions  shall  ap¬ 
ply  with  respect  to  the  payments  pre¬ 
scribed  in  paragraphs  (a)  and  (b)  of  this 
section : 

(1)  Payments  to  the  market  adminis¬ 
trator  shall  be  deemed  not  to  have  been 
made  until  such  payments  have  been  re¬ 
ceived  by  the  market  administrator;  and 

(2)  If  the  date  by  which  payments 
must  be  received  by  the  market  adminis¬ 
trator  falls  on  a  Saturday  or  Sunday  or 
on  any  day  that  is  a  national  holiday, 
payments  shall  not  be  due  until  the  next 
day  on  which  the  market  administrator’s 
office  is  open  for  public  business. 

( d  >  Payments  due  the  market  adminis¬ 
trator  from  a  cooperative  association 
handler  may  be  offset  by  payments  deter¬ 
mined  by  the  market  administrator  to  be 
due  the  cooperative  association  pursuant 
to  8  1108.73(c). 

(e)  On  or  before  the  25th  day  after 
the  end  of  the  month  each  person  who 
operated  an  other  order  plant  that  was 
regulated  during  such  month  under  an 
order  providing  for  individual-handler 
pooling  shall  pay  to  the  market  adminis¬ 
trator  an  amount  computed  as  follows: 

(1)  Determine  the  quantity  of  recon¬ 
stituted  skim  milk  in  filled  milk  in  route 
disposition  from  such  plant  in  the  mar¬ 
keting  area  which  was  allocated  to  Class 
I  at  such  plant.  If  there  is  such  route 
disposition  from  such  plant  in  market¬ 
wide  pool  orders,  the  reconstituted  skim 
milk  allocated  to  Class  I  shall  be  prorated 
to  each  order  according  to  such  route  dis¬ 
position  in  each  marketing  area;  and 

(2)  Compute  the  value  of  the  recon¬ 
stituted  skim  milk  assigned  in  paragraph 

(e) (1)  of  this  section  to  route  disposi¬ 
tion  in  this  marketing  area  by  multiply¬ 
ing  the  quantity  of  such  skim  milk  by  the 
difference  between  the  Class  I  price  under 
this  part  that  is  applicable  at  the  loca¬ 
tion  of  the  other  order  plant  (but  not  to 
be  less  than  the  Class  III  price)  and  the 
Class  III  price. 

§  1108.72  [Reserved] 

§  1 108.73  Payments  to  producers  and  to 
cooperative  associations. 

•  at  Subject  to  paragraphs  (c)  through 

(f)  of  this  section,  the  market  adminis¬ 
trator  shall  pay  each  producer  on  or 
before  the  28th  day  of  the  month  for 
milk  for  which  payment  pursuant  to 
§  1108.71(a)  has  been  received  by  the 
market  administrator.  Such  payment 
shall  be  at  a  rate  per  hundredweight 
equal  to  the  Class  III  price  for  the  pre¬ 
ceding  month  less  the  amounts  specified 
in  8  1108.71(a)  (1)  and  (2). 

<b)  Subject  to  paragraphs  (c)  through 
(f)  of  this  section,  the  market  adminis¬ 
trator  shall  pay  each  producer  on  or 
before  the  17th  day  after  the  end  of  each 
month  for  milk  for  which  payment  pursu¬ 
ant  to  §  1108.71(b)  has  been  received  by 
the  market  administrator  or  offset  pursu¬ 
ant  to  §  1108.71(d).  Such  payment  shall 
be  at  the  applicable  uniform  prices  com¬ 
puted  pursuant  to  §  1108.61  for  the 
month,  subject  to  the  following  adjust¬ 
ments: 

(1)  Any  applicable  adjustments  pur¬ 
suant  to  §5  1108.74  and  1108.75; 


(2)  Less  the  payments  described  in 
8  1108.71(b)(2)  and  paragraph  (a)  of 
this  section; 

(3)  Less  deductions  for  marketing 
services  pursuant  to  8  1108.86; 

(4)  Less  the  authorized  deductions 
specified  in  8  1108.71(b)  (3) ;  and 

(5)  Any  adjustments  for  errors  in 
calculating  payments  to  an  individual 
producer  for  past  months. 

(c)  In  making  payments  to  producers 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section,  the  market  administrator, 
on  or  before  the  day  prior  to  the  dates 
specified  in  such  paragraphs,  shall  pay 
to  each  cooperative  association  that  so 
requests  with  respect  to  those  producers 
for  whom  it  markets  milk  and  who  are 
certified  to  the  market  administrator  by 
the  cooperative  association  as  having  au¬ 
thorized  the  cooperative  association  to 
receive  such  payment  an  amount  equal 
to  the  sum  of  the  individual  payments 
otherwise  due  such  producers  pursuant 
to  paragraphs  (a)  and  (b)  of  this 
section. 

(d)  In  making  payments  to  producers 
pursuant  to  paragraph  (a)  and  (b)  of 
this  section,  the  market  administrator, 
on  or  before  the  day  prior  to  the  dates 
specified  in  such  paragraphs,  shall  pay 
to  each  handler  who  so  requests  for  milk 
received  by  the  handler  from  producers 
for  whom  a  cooperative  association  is  not 
collecting  payments  pursuant  to  para¬ 
graph  (c>  of  this  section  an  amount 
equal  to  the  sum  of  the  individual  pay¬ 
ments  otherwise  due  such  producers  pur¬ 
suant  to  paragraphs  (a)  and  (b)  of  this 
section.  The  handler  then  shall  pay  the 
individual  producers  the  amounts  due 
them  by  the  respective  dates  specified  in 
paragraphs  (a)  and  (b)  of  this  section. 
Any  handler  who  the  market  adminis¬ 
trator  determines  is  or  was  delinquent 
with  respect  to  any  payment  obligation 
under  this  order  shall  not  be  eligible  to 
participate  in  this  payment  arrangement 
until  the  handler  has  met  all  prescribed 
payment  obligations  for  three  consecu¬ 
tive  months.  In  making  payments  to 
producers  pursuant  to  this  paragraph, 
the  handler  shall  furnish  each  producer 
the  following  information : 

(1)  The  identity  of  the  handler  and 
the  producer  and  the  month  to  which  the 
payment  applies; 

(2)  The  total  pounds  and,  with  respect 
to  final  payments,  the  average  butterfat 
content  of  the  milk  for  which  payment 
is  being  made  including  for  the  months 
in  which  base  and  excess  prices  apply, 
the  pounds  of  base  milk; 

(3)  The  minimum  rate  or  rates  of  pay¬ 
ment  required  by  the  order  and  the  rate 
of  payment  used  if  it  is  other  than  the 
applicable  minimum  rate(s) ; 

(4)  The  amount  and  nature  of  any 
deductions  from  the  amount  otherwise 
due  the  producer;  and 

(5)  The  net  amount  of  payment  to  the 
producer. 

(e)  The  following  conditions  shall 
apply  with  respect  to  the  payments 
prescribed  in  paragraphs  (a)  through 
(d)  of  this  section: 

(1)  If  the  date  by  which  such  pay¬ 
ments  are  to  be  made  falls  on  a  Saturday 


or  Sunday  or  on  any  day  that  is  a  na¬ 
tional  holiday,  such  payments  need  not 
be  made  until  the  next  day  on  which  the 
market  administrator’s  office  is  open  for 
public  business;  and 

(2)  If  the  application  of  8  1108.71(c) 
(2)  or  paragraph  (e)(1)  of  this  section 
results  in  a  delay  in  the  partial  or  final 
payments  by  handlers  to  the  market  ad¬ 
ministrator  or  by  the  market  adminis¬ 
trator  to  handlers,  the  corresponding 
partial  or  final  payments  prescribed  in 
paragraphs  (a)  through  (d)  of  this  sec¬ 
tion  may  be  delayed  by  the  same  number 
of  days. 

(f)  If  the  market  administrator  does 
not  receive  the  full  payment  required  of 
a  handler  pursuant  to  8  1108.71,  he  shall 
reduce  uniformly  per  hundredweight  the 
payments  due  producers  for  their  milk 
received  by  such  handler  by  a  total 
amount  not  in  excess  of  the  amount  due 
from  such  handler.  The  market  admin¬ 
istrator  shall  complete  such  payments 
on  or  before  the  next  date  for  making 
payments  pursuant  to  this  section 
following  the  date  on  which  the  remain¬ 
ing  payment  is  received  from  such 
handler. 

(g)  Subject  to  8  1108.71(c)  (1)  and  (2). 
each  handler  who  receives  bulk  fluid 
milk  products  from  a  pool  plant  operated 
by  a  cooperative  association  shall  pay 
the  following  amounts  for  such  milk  to 
the  market  administrator,  who  in  turn 
shall  transmit  such  money  to  the  co¬ 
operative  association: 

(1)  On  or  before  the  26th  day  of  the 
month,  an  amount  determined  by  multi¬ 
plying  such  receipts  during  the  first  15 
days  of  the  month  by  the  Class  III  price 
for  the  preceding  month;  and 

(2)  On  or  before  the  15th  day  after 
the  end  of  each  month,  an  amount  de¬ 
termined  by  multiplying  the  quantity 
of  such  receipts  during  the  month  that 
was  classified  in  each  class  pursuant  to 
8  1108.42(a)  by  the  applicable  class  price, 
as  adjusted  by  the  butterfat  differential 
specified  in  81108.74,  less  any  payment 
made  by  the  handler  pursuant  to  para¬ 
graph  (g)(1)  of  this  section  for  such 
month.  For  the  purpose  of  such  compu¬ 
tation,  the  applicable  Class  I  price  shall 
be  the  higher  of  the  Class  I  prices  applic¬ 
able  at  the  transferee-plant  and  the 
transferor-plant. 

§  1108.74  Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  prices 
shall  be  increased  or  decreased,  respec¬ 
tively,  for  each  0.1  percent  butterfat  var¬ 
iation  from  3.5  percent  by  a  butterfat 
differential,  rounded  to  the  nearest  0.1 
cent,  which  shall  be  0.115  times  the  sim¬ 
ple  average  of  the  wholesale  selling 
prices  (using  the  midpoint  of  any  price 
range  as  one  price)  of  Grade  A  (92- 
score)  bulk  butter  per  pound  at  Chicago, 
as  reported  by  the  Department  for  the 
month. 

§  1108.75  Plant  location  adjustments 
for  producers  and  on  nonpool  milk. 

(a)  In  making  the  payments  required 
pursuant  to  8  1108.73,  the  applicable  uni¬ 
form  prices  computed  pursuant  to 
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§  1108.61  for  the  month  shall  be  adjusted 
by  the  amounts  set  forth  in  §  1108.52 
according  to  the  location  of  the  plant 
where  the  milk  being  priced  was  received. 

<b)  For  purposes  of  computing  the 
value  of  other  source  milk  pursuant  to 
§  1108.71.  the  weighted  average  price 
shall  be  adjusted  by  the  amount  set  forth 
in  §  1108.52  that  is  applicable  at  the  lo¬ 
cation  of  the  nonpool  plant  from  which 
the  milk  was  received,  except  that  the 
adjusted  weighted  average  price  plus  5 
cents  shall  not  be  less  than  the  Class  III 
price. 

§  1108.76  Payments  by  handler  operat¬ 
ing  a  partially  regulated  distributing 
plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  day  after  the  end  of 
the  month  to  the  market  administrator 
for  the  producer-settlement  fund  the 
amount  computed  pursuant  to  paragraph 

(a)  of  this  section.  If  the  handler  sub¬ 
mits  pursuant  to  88  1108.30(b)  and 
1108.31(b)  the  information  necessary  for 
making  the  computations,  such  handler 
may  elect  to  pay  in  lieu  of  such  payment 
the  amount  computed  pursuant  to  para¬ 
graph  (b)  of  this  section: 

(a)  The  payment  under  this  para¬ 
graph  this  paragraph  shall  be  the 
amount  resulting  from'  the  following 
computations: 

(1)  Determine  the  pounds  of  route 
disposition  of  fluid  milk  products  in  the 
marketing  area  from  the  partially  reg¬ 
ulated  distributing  plant; 

(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially  regu¬ 
lated  distuibuting  plant: 

(i)  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that  sub¬ 
tracted  under  a  similar  provision  of  an¬ 
other  Federal  milk  order;  and 

(ii)  From  another  nonpool  plant  that 
is  not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order; 

(3)  Subtract  the  pounds  of  reconsti¬ 
tuted  skim  milk  in  route  disposition  of 
fluid  milk  products  in  the  marketing  area 
from  the  partially  regulated  distributing 
plant; 

(4)  Multiply  the  remaining  pounds  by 
the  difference  between  the  Class  I  price 
and  the  weighted  average  price  plus  5 
cents,  both  prices  to  be  applicable  at  the 
location  of  the  partially  regulated  dis¬ 
tributing  plant  (except  that  the  Class  I 
price  and  the  weighted  average  price 
plus  5  cents  shall  not  be  less  than  the 
Class  m  price) ;  and 

(5)  add  the  amount  obtained  from 
multiplying  the  pounds  of  reconstituted 
skim  milk  specified  in  paragraph  (a)  (3) 
of  this  section  by  the  difference  between 
the  Class  I  price  applicable  at  the  loca¬ 
tion  of  the  partially  regulated  distribut¬ 
ing  plant  (but  not  to  be  less  than  the 
Class  HI  price)  and  the  Class  HI  price. 


(b)  The  payment  under  this  paragraph 
shall  be  the  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  value  that  'would 
have  been  computed  pursuant  to  $  1108.60 
for  the  partially  regulated  distributing 
plant  if  the  plant  had  been  a  pool  plant, 
subject  to  the  following  modifications: 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  from  a  pool 
plant  or  an  other  order  plant  shall  be 
allocated  at  the  partially  regulated  dis¬ 
tributing  plant  to  the  same  class  in  which 
such  products  were  classified  at  the  fully 
regulated  plant: 

(ii)  Fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  the 
partially  regulated  distributing  plant  to 
a  pool  plant  or  an  other  order  plant  shall 
be  classified  at  the  partially  regulated 
distributing  plant  in  the  class  to  which 
allocated  at  the  fully  regulated  plant. 
Such  transfers  shall  be  allocated  to  the 
extent  possible  to  those  receipts  at  the 
partially  regulated  distributing  plant 
from  pool  plants  and  other  order  plants 
that  are  classified  in  the  corresponding 
class  pursuant  to  paragraph  (b)  (1)  (i)  of 
this  section.  Any  such  transfers  remain¬ 
ing  after  the  above  allocation  which  are 
classified  in  Class  I  and  for  which  a  value 
is  computed  for  the  handler  operating 
the  partially  regulated  distributing  plant 
pursuant  to  §  1108.60  shall  be  priced  at 
the  uniform  price  (or  at  the  weighted 
average  price  if  such  is  provided)  of  the 
respective  order  regulating  the  handling 
of  milk  at  the  transferee-plant,  with  such 
uniform  price  adjusted  to  the  location  of 
the  nonpool  plant  (but  not  to  be  less  than 
the  lowest  class  price  of  the  respective 
order),  except  that  transfers  of  recon¬ 
stituted  skim  milk  in  filled  milk  shall  be 
priced  at  the  lowest  class  price  of  the 
respective  order;  and 

(iii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant 
to  §  1108.60  for  such  handler  shall  in¬ 
clude,  in  lieu  of  the  value  of  other  source 
milk  specified  in  §  1108.60(f)  less  the 
value  of  such  other  source  milk  specified 
in  §  1108.71(b)  (4),  a  value  of  milk  deter¬ 
mined  pursuant  to  §  1108.60  for  each 
nonpool  plant  that  is  not  an  other  order 
plant  which  serves  as  a  supply  plant  for 
such  partially  regulated  distributing 
plant  by  making  shipments  to  the  par¬ 
tially  regulated  distributing  plant  during 
the  month  equivalent  to  the  requirements 
of  5  1108.7(b)  subject  to  the  following 
conditions : 

(a)  The  operator  of  the  partially  reg¬ 
ulated  distributing  plant  submits  with 
his  reports  filed  pursuant  to  §8  1108.30 
(b)  and  1108.31(b)  similar  reports  for 
each  such  non  pool  supply  plant; 

(b)  The  operator  of  such  nonpool 
supply  plant  maintains  books  and  rec¬ 
ords  showing  the  utilization  of  all  skim 
milk  and  butterfat  received  at  such  plant 
which  are  made  available  if  requested  by 
the  market  administrator  for  verification 
purposes;  and 

(c)  The  value  of  milk  determined  pur¬ 
suant  to  §  1108.60  for  such  nonpool  sup¬ 


ply  plant  shall  be  determined  in  the  same 
manner  prescribed  for  computing  the 
obligation  of  such  partially  regulated 
distributing  plant;  and 

(2)  From  the  partially  regulated  dis¬ 
tributing  plant’s  value  of  milk  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section,  subtract: 

(i)  The  gross  payments  by  the  opera¬ 
tor  of  such  partially  regulated  distribut¬ 
ing  plant,  adjusted  to  a  3.5  percent  but¬ 
terfat  basis  by  the  butterfat  differential 
specified  in  8  1108.74,  for  milk  received  at 
the  plant  during  the  month  that  would 
have  been  producer  milk  if  the  plant  had 
been  fully  regulated; 

(ii)  If  paragraph  (b)(1)  (iii)  of  this 
section  applies,  the  gross  payments  by 
the  operator  of  such  nonpool  supply 
plant,  adjusted  to  a  3.5  percent  butterfat 
basis  by  the  butterfat  differential  speci¬ 
fied  in  §  1108.74,  for  milk  received  at  the 
plant  during  the  month  that  would  have 
been  producer  milk  if  the  plant  had  been 
fully  regulated;  and 

(iii)  The  payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settlement  fund  of  an¬ 
other  order  under  which  such  plant  is 
also  a  partially  regulated  distributing 
plant  and  like  payments  by  the  operator 
of  the  nonpool  supply  plant  if  paragraph 
(b)  (1)  (iii)  of  this  section  applies. 

§  1108.77  Adjustment  of  accounts. 

Whenever  audit  by  the  market  admin¬ 
istrator  of  any  handler’s  reports,  books, 
records,  or  accounts  discloses  adjust¬ 
ments  to  be  made,  for  any  reason,  which 
result  in  monies  due  the  market  admin¬ 
istrator  from  such  handler,  the  market 
administrator  shall  promptly  notify  such 
handler  of  any  such  amount  due,  and 
payment  thereof  shall  be  made  on  or  be¬ 
fore  the  next  day  for  making  payment 
set  forth  in  the  provision  under  which 
such  error  occured.  Any  monies  found  to 
be  due  a  handler  from  the  market  ad¬ 
ministrator  shall  be  paid  promptly  to 
such  handler,  except  that  the  market 
administrator  shall  offset  any  monies  due 
a  handler  against  monies  due  from  such 
handler. 

§  1108.78  Charges  on  overdue  accounts. 

Any  unpaid  obligation  of  a  handler 
pursuant  to  88  1108.71,  1108.73(g),  1108.- 
76,  1108.77,  or  1108.85  shall  be  increased 
three-fourths  of  1  percent  per  month  be¬ 
ginning  on  the  first  day  after  the  due 
date,  and  on  each  date  of  subsequent 
months  following  the  day  on  which  such 
type  of  obligation  is  normally  due,  sub¬ 
ject  to  the  following  conditions: 

(a)  The  amount  payable  pursuant  to 
this  section  shall  be  computed  monthly 
on  each  unpaid  obligation,  which  shall 
include  any  unpaid  charges  previously 
computed  pursuant  to  this  section;  and 

(b)  For  the  purpose  of  this  section, 
any  obligation  that  was  determined  at  a 
date  later  than  that  prescribed  by  the 
order  because  of  a  handler’s  failure  to 
submit  a  report  to  the  market  adminis¬ 
trator  when  due  shall  be  considered  to 
have  been  payable  by  the  date  it  would 
have  been  due  if  the  report  had  been 
filed  when  due. 
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Administrative  Assessment  and  Market¬ 
ing  Service  Deduction 

§  I  I  (►8.8.1  AsM-sMiirnl  for  order  udiniii- 
ixtrution. 

As  his  pro  rata  share  of  the  expense  of 
administration  of  the  order,  each  han¬ 
dler  shall  pay  to  the  market  administra¬ 
tor  on  or  before  the  15th  day  after  the 
end  of  the  month  5  cents  per  hundred¬ 
weight  or  such  lesser  amount  as  the  Sec¬ 
retary  may  prescribe,  with  respect  to: 

(a)  Receipts  of  producer  milk  (includ¬ 
ing  such  handler's  own  production'  other 
than  such  receipts  by  a  handler  described 
in  §  1108.9(c)  that  were  delivered  to  pool 
plants  of  other  handlers  or  held  in  in¬ 
ventory  at  the  end  of  the  month; 

(b)  Receipts  from  a  handler  described 
in  §  1108.9(c); 

(c)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1108.44(a)  (7)  and 
(11)  and  the  corresponding  steps  of 
§  1108.44(b),  except  such  other  source 
milk  that  is  excluded  from  the  computa¬ 
tions  pursuant  to  §  1108.60  (d>  and  (f> ; 
and 

( d )  Route  disposition  in  the  market¬ 
ing  area  from  a  partially  regulated  dis¬ 
tributing  plant  that  exceeds  the  skim 
milk  and  butterfat  subtracted  pursuant 
to  §  1108.76(a)  (2). 

§  1  108.86  Dcilm  iioti  for  marketing  >erv- 
iceii 

(a)  Except  as  set  forth  in  paragraph 
(,b>  of  this  section,  the  market  admin¬ 
istrator  in  making  payments  to  produc¬ 
ers  for  milk  (other  than  milk  of  a  han¬ 
dler's  own  farm  production)  pursuant  to 
5  1108.73,  shall  deduct  6  cents  per  tjun- 
dredweight,  or  such  amount  not  exceed¬ 
ing  6  cents  per  hundredweight  as  may 
be  prescribed  by  the  Secretary.  Such 
money  shall  be  used  by  the  market  ad¬ 
ministrator  to  provide  market  informa¬ 
tion  and  to  check  the  accuracy  of  the 
sampling,  testing  and  weighing  of  their 
milk  for  producers  who  are  not  receiving 
such  service  from  a  cooperative  associa¬ 
tion:  and 

(b)  In  the  case  of  producers  for  whom 
a  cooperative  association,  as  determined 
by  the  Secretary,  is  actually  performing 
the  services  set  forth  in  paragraph  (a) 
of  this  section,  the  market  administrator 
shall  make,  in  lieu  of  the  deduction  spec¬ 
ified  in  paragraph  (a)  of  this  section, 
such  deductions  from  the  payments  to 
be  made  to  such  producers  as  may  be  au¬ 
thorized  by  the  membership  agreement 
or  marketing  contract  between  such 
cooperative  association  and  such  pro¬ 
ducers.  and  on  or  before  the  16th  day 
after  the  end  of  each  month,  pay  such 
deductions  to  the  cooperative  association 
rendering  such  services  accompanied  by 
a  statement  showing  the  amount  of  milk 
for  which  such  deduction  was  computed 
for  each  producer. 

Base-Excess  Plan 
§  1 1 08.60  Base  milk. 

“Base  milk’’  means  milk  received  by 
handlers  from  a  producer  during  any  of 
the  months  of  March  through  July  which 


is  not  in  excess  of  such  producer's  base 
computed  pursuant  to  8  1108.93. 

§1108.91  Exec**  milk. 

“Excess  milk”  means  milk  received  by 
handlers  from  a  producer  during  any  of 
the  months  of  March  through  July  which 
is  in  excess  of  the  base  milk  of  such  pro¬ 
ducer  for  such  month,  and  shall  include 
all  milk  from  a  producer  for  whom  no 
base  can  be  computed  pursuant  to 
8  1108.93. 

§  I  108.92  <  ^imputation  of  daily  average 

Iiiiki'  for  rarli  producer. 

The  daily  average  base  for  each  pro¬ 
ducer  shall  be  determined  by  the  market 
administrator  as  follows:  Divide  the 
total  pounds  of  milk  received  from  such 
producer  by  handlers  fully  regulated  un¬ 
der  the  terms  of  this  part  during  the 
immediately  preceding  period  of  Septem¬ 
ber  through  January  by  the  total  num¬ 
ber  of  days  in  such  period  beginning 
with  the  first  day  on  which  milk  is  re¬ 
ceived  from  such  producer  by  a  handler 
regulated  under  this  part,  but  not  less 
than  120.  In  the  case  of  producers  de¬ 
livering  milk  to  a  plant  which  first  be¬ 
came  a  pool  plant  during  or  after  the 
end  of  the  base-forming  period,  the  daily 
average  base  for  each  producer  shall  be 
that  which  would  have  been  calculated 
for  such  producer  for  the  entire  base¬ 
forming  period  if  the  plant  had  been  a 
pool  plant  during  such  period. 

§  I  108.93  Determination  of  moiillily 
liasr  of  each  producer. 

Subject  to  the  rules  set  forth  in 
8  1108.94,  the  market  administrator 
shall  calculate  a  monthly  base  for  each 
producer  whose  milk  was  received  by  a 
handler  as  producer  milk  by  multiplying 
such  producer’s  daily  base  computed 
pursuant  to  §  1108.92  by  the  number  of 
days  in  such  month. 

§  1108.91  Base  rules. 

The  following  rules  shall  apply  in  con¬ 
nection  with  the  transfer  of  daily  aver¬ 
age  bases  for  each  producer  computed 
pursuant  to  8  1108.92: 

(a'  An  entire  base  shall  be  transferred 
from  a  person  holding  such  base  to  any 
other  person  effective  as  of  the  end  of 
any  month  during  which  an  application 
for  such  transfer  is  received  by  the  mar¬ 
ket  administrator,  such  application  to  be 
on  forms  approved  by  the  market  ad¬ 
ministrator  and  signed  by  the  base- 
holder,  or  his  heirs,  and  by  the  person 
to  whom  such  base  is  to  be  transferred; 
and 

(b)  If  a  base  is  held  jointly,  the  en¬ 
tire  base  shall  be  transferable  only  upon 
the  receipt  of  such  application  signed  by 
all  joint  holdeis  or  their  heirs,  and  by 
the  person  to  whom  such  base  is  to  be 
transferred. 

§  1108.95  Annoniirenicnl  of  rMahli'.lied 
bases. 

On  or  before  February  25  of  each  year 
the  market  administrator  shall  notify 
each  producer  of  the  daily  average  base 
established  by  such  producer. 


§  1  108.96  Monthly  announcement  of 
bawe  milk  and  excess  milk  for  carli 
pr  o<  lurer. 

On  or  before  the  11th  day  after  the 
end  of  each  of  the  months  of  March 
through  July,  the  market  administrator 
shall  notify  each  handler  of  the  amount 
of  base  milk  and  excess  milk  received 
from  each  producer. 

Advertising  and  Promotion  Program 
§  1108.  NO  Agency. 

“Agency”  means  an  agency  organized 
by  producers  and  producers’  cooperative 
associations,  in  such  form  and  with 
methods  of  operation  specified  in  this 
part,  which  is  authorized  to  expend  funds 
made  available  pursuant  to  §  1108.121(b) 

( 1 ) ,  on  approval  by  the  Secretary,  for  the 
purposes  of  establishing  or  providing  for 
establishment  of  research  and  develop¬ 
ment  projects,  advertising  (excluding 
brand  advertising) ,  sales  promotion,  ed¬ 
ucational,  and  other  programs,  designed 
to  improve  or  promote  the  domestic  mar¬ 
keting  and  consumption  of  milk  and  its 
products.  Members  of  the  Agency  shall 
serve  without  compensation  but  shall  be 
reimbursed  for  reasonable  expenses  in¬ 
curred  in  the  performance  of  duties  as 
members  of  the  Agency. 

§  I  108. 1 1  I  Composition  of  Agency. 

Subject  to  the  conditions  of  paragraph 
(a)  of  this  section,  each  cooperative  as¬ 
sociation  or  combination  of  cooperative 
associations,  as  provided  for  under 
8  1108.113(b),  is  authorized  one  agency 
representative  for  each  full  5  percent  of 
the  participating  member  producers 
(producers  who  have  not  requested  re¬ 
funds  for  the  most  recent  quarter)  it 
represents.  Cooperative  associations  with 
less  than  5  percent  of  the  total  partici¬ 
pating  producers  which  have  elected  not 
to  combine  pursuant  to  8  1108.113(b). 
and  participating  producers  who  are  not 
members  of  cooperatives,  are  authorized 
to  select  from  such  group,  in  total,  one 
agency  representative  for  each  full  5 
percent  that  such  producers  constitute  of 
the  total  participating  producers.  If  such 
group  of  producers  in  total  constitutes 
less  than  5  percent,  it  shall  nevertheless 
be  authorized  to  select  from  such  group 
in  total  one  agency  representative.  For 
the  purpose  of  the  agency’s  initial  orga¬ 
nization,  all  persons  defined  as  producers 
shall  be  considered  as  participating  pro¬ 
ducers. 

(a)  If  any  cooperative  association  or 
combination  of  cooperative  associations, 
as  provided  for  under  §  1108.113(b),  has 
a  majority  of  the  participating  pro¬ 
ducers,  representation  from  such  coop¬ 
erative  or  group  of  cooperatives,  as  the 
case  may  be,  shall  be  limited  to  the  mini¬ 
mum  number  of  representatives  neces¬ 
sary  to  constitute  a  majority  of  the 
agency  representatives. 

§  1 108.1 12  Term  of  offii-e. 

The  term  of  office  of  each  member  of 
the  Agency  shall  be  1  year,  or  until  a 
replacement  is  designated  by  the  coop¬ 
erative  association  or  is  otherwise  ap¬ 
propriately  elected. 
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§1108.113  Selection  of  Agency  mem¬ 
bers. 

The  selection  of  Agency  members 
shall  be  made  pursuant  to  paragraphs 

(a) ,  (b).  and  (c)  of  this  section.  Each 
person  selected  shall  qualify  by  filing 
with  the  market  administrator  a  written 
acceptance  promptly  after  being  noti¬ 
fied  of  such  selection. 

(a)  Each  cooperative  authorized  one 
or  more  representatives  to  the  Agency 
shall  notify  the  market  administrator 
of  the  name  and  address  of  each  repre¬ 
sentative  who  shall  serve  at  the  pleasure 
of  the  cooperative. 

(b)  For  purposes  of  this  program,  co¬ 
operative  associations  may  elect  to  com¬ 
bine  their  participating  memberships 
and,  if  the  combined  total  of  participat¬ 
ing  producers  of  such  cooperatives  is  5 
percent  or  more  of  the  total  participat¬ 
ing  producers,  such  cooperatives  shall 
be  eligible  to  select  a  representative(s) 
to  the  Agency  under  the  rules  of  §  1108.- 
111  and  paragraph  (a)  of  this  section. 

(c)  Selection  of  agency  members  to 
represent  participating  nonmember  pro¬ 
ducers  and  participating  producer  mem¬ 
bers  of  a  cooperative  association  (s)  hav¬ 
ing  less  than  the  required  five  <5>  per¬ 
cent  of  the  producers  participating  in 
the  advertising  and  promotion  program 
and  who  have  not  elected  to  combine 
memberships  as  provided  in  paragraph 

(b)  of  this  section,  shall  be  supervised 
by  the  market  administrator  in  the  fol¬ 
lowing  manner: 

(1)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  the  market  administrator 
shall  give  notice  to  participating  pro¬ 
ducer  members  of  such  cooperatives  and 
participating  nonmember  producers  of 
their  opportunity  to  nominate  one  or 
more  agency  representatives,  as  the  case 
may  be,  and  also  shall  specify  the  num¬ 
ber  of  representatives  to  be  selected. 

(2)  Following  the  closing  date  for 
nominations,  the  market  administrator 
shall  announce  the  nominees  who  are 
eligible  for  agency  membership  and  shall 
conduct  a  referendum  among  the  indi¬ 
vidual  producers  eligible  to  vote.  The 
election  to  membership  shall  be  deter¬ 
mined  on  the  basis  of  the  nominee  (or 
nominees)  receiving  the  largest  number 
of  eligible  votes.  If  an  elected  repre¬ 
sentative  subsequently  discontinues  pro¬ 
ducer  status  or  is  otherwise  unable  to 
complete  his  term  of  office,  the  market 
administrator  shall  appoint  as  his  re¬ 
placement  the  participating  producer 
who  received  the  next  highest  number 
of  eligible  votes. 

§  1108.114  Agency  operating  procedure. 

A  majority  of  the  Agency  members 
shall  constitute  a  quorum  and  any  ac¬ 
tion  of  the  Agency  shall  require  a  ma¬ 
jority  of  concurring  votes  of  those  pres¬ 
ent  and  voting. 

§1108.115  Powers  of  the  Agency. 

The  Agency  is  empowered  to: 

(a)  Administer  the  terms  and  provi¬ 
sions  within  the  scope  of  Agency  author¬ 
ity  pursuant  to  §  1108.110; 


(b)  Make  rules  and  regulations  to  ef¬ 
fectuate  the  purposes  of  Pub.  L.  91-670; 

(c)  Recommend  amendments  to  the 
Secretary;  and 

(d)  With  approval  of  the  Secretary, 
enter  into  contracts  and  agreements 
with  persons  or  organizations  as  deemed 
necessary  to  carry  out  advertising  and 
promotion  programs  and  projects  speci¬ 
fied  in  §§  1108.110  and  1108.117. 

§  1  108.1 16  Duties  of  the  Agency. 

The  Agency  shall  perform  all  duties 
necessary  to  carry  out  the  terms  and 
provisions  of  this  program  including,  but 
not  limited  to,  the  following: 

(a)  Meet,  organize,  and  select  from 
among  its  members  a  chairman  and  such 
other  officers  and  committees  as  may  be 
necessary,  and  adopt  and  make  public 
such  rules  as  may  be  necessary  for  the 
conduct  of  its  business; 

<b>  Develop  programs  and  projects 
pursuant  to  $5  1108.110  and  1108.117; 

(c)  Keep  minutes,  books,  and  records 
and  submit  books  and  records  for  exam¬ 
ination  by  the  Secretary  and  furnish  any 
information  and  reports  requested  by 
the  Secretary; 

<d>  Prepare  and  submit  to  the  Secre¬ 
tary  for  approval  prior  to  each  quarterly 
period  a  budget  showing  the  projected 
amounts  to  be  collected  during  the 
quarter  and  how  such  funds  are  to  be 
disbursed  by  the  Agency; 

<e)  When  desirable,  establish  an  ad¬ 
visory  committee(s)  of  persons  other 
than  Agency  members; 

(f)  Employ  and  fix  the  compensation 
of  any  person  deemed  to  be  necessary  to 
its  exercise  of  powers  and  performance 
of  duties; 

(g)  Establish  the  rate  of  reimburse¬ 
ment  to  the  members  of  the  Agency  for 
expenses  in  attending  meetings  and  pay 
the  expenses  of  administering  the 
Agency;  and 

(h)  Provide  for  the  bonding  of  all  per¬ 
sons  handling  Agency  funds  in  an 
amount  and  with  surety  thereon  satis¬ 
factory  to  the  Secretary. 

§  1108.117  Advertising,  research.  •‘dura¬ 
tion,  and  promotion  program. 

The  Agency  shall  develop  and  submit 
to  the  Secretary  for  approval  all  pro¬ 
grams  or  projects  undertaken  under  the 
authority  of  this  part.  Such  programs  or 
projects  may  provide  for: 

(a)  The  establishment,  issuance,  ef¬ 
fectuation.  and  administration  of  ap¬ 
propriate  programs  or  projects  for  the 
advertising  and  promotion  of  milk  and 
milk  products  on  a  nonbrand  basis; 

(b)  The  utilization  of  the  services  of 
other  organizations  to  carry  out  Agency 
programs  and  projects  if  the  agency 
finds  the  such  activities  will  benefit  pro¬ 
ducers  under  this  part;  and 

(c)  The  establishment,  support,  and 
conduct  of  research  and  development 
projects  and  studies  that  the  Agency 
finds  will  benefit  all  producers  under 
this  part. 

§  1108.118  Limitation  of  expenditures 
by  the  Agency. 

(a)  Not  more  than  5  percent  of  the 
funds  received  by  the  Agency  pursuant 


to  §  1108.121(b)(1)  shall  be  utilized  for 
administrative  expense  of  the  Agency. 

(b)  Agency  funds  shall  not,  in  any 
manner,  be  used  for  political  activity  or 
for  the  purpose  of  influencing  govern¬ 
mental  policy  or  action,  except  in  recom¬ 
mending  to  the  Secretary  amendments 
to  the  advertising  and  promotion  pro¬ 
gram  provisions  of  this  part. 

(c)  Agency  funds  may  not  be  ex¬ 
pended  to  solicit  producer  participation. 

<d>  Agency  funds  may  be  used  only 
for  programs  and  projects  promoting 
the  domestic  marketing  and  consump¬ 
tion  of  milk  and  its  products. 

§  1  108.1  19  Personal  liability. 

No  member  of  the  Agency  shall  be  held 
personally  responsible,  either  individually 
or  jointly  with  others,  in  any  way  whatso¬ 
ever  to  any  person  for  errors  in  judge¬ 
ment,  mistakes,  or  other  acts,  either  of 
commission  or  ommission,  of  such  mem¬ 
ber  in  performance  of  his  duties,  except 
for  acts  of  willful  misconduct,  gross 
negligence,  or  those  which  are  criminal 
in  nature. 

§  1108.120  Procedure  for  requesting 
refunds. 

Any  producer  may  apply  for  refund 
under  the  procedure  set  forth  under 
paragraphs  (a)  through  (c)  of  this  sec¬ 
tion. 

(a»  Refund  shall  be  accomplished 
only  through  application  filed  with  the 
market  administrator  in  the  form  pre¬ 
scribed  by  the  market  administrator  and 
signed  by  the  producer.  Only  that  in¬ 
formation  necessary  to  identify  the  pro¬ 
ducer  and  the  records  relevant  to  the  re¬ 
fund  may  be  required  of  such  producer. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  the  request  shall  be 
submitted  within  the  first  15  days  of 
December,  March,  June  or  September 
for  milk  to  be  marketed  during  the  en¬ 
suing  calendar  quarter  beginning  on  the 
first  day  of  January,  April,  July,  and 
October,  respectively. 

(c)  A  dairy  farmer  who  first  acquires 
producer  status  under  this  part  after  the 
15th  day  of  December,  March,  June,  or 
September,  as  the  case  may  be,  and  prior 
to  the  start  of  the  next  refund  notifica¬ 
tion  period  as  specified  in  paragraph  (b) 
of  this  section,  may,  upon  application 
filed  with  the  market  administrator  pur¬ 
suant  to  paragraph  (a)  of  this  section, 
be  eligible  for  refund  on  all  marketings 
against  which  an  assessment  is  withheld 
during  such  period  and  including  the  re¬ 
mainder  of  the  calendar  quarter  in¬ 
volved.  This  paragraph  also  shall  be  ap¬ 
plicable  to  all  producers  during  the  pe¬ 
riod  following  the  effective  date  of  this 
amending  order  to  the  beginning  of  the 
first  full  calendar  quarter  for  which  the 
opportunity  exists  for  such  producers  to 
request  refunds  pursuant  to  paragraph 
(b)  of  this  section. 

§  1  108.121  Duties  of  flic  market  admin¬ 
istrator. 

Except  as  specified  in  §  1108.116,  the 
market  administrator,  in  addition  to 
other  duties  specified  by  this  part,  shall 
perform  all  the  duties  necessary  to  ad- 
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minister  the  terms  and  provisions  of  the 
advertising  and  promotion  program  in¬ 
cluding.  but  not  limited  to.  the  following: 

(a)  Within  30  days  after  the  effective 
date  of  this  amending  order,  and  annu¬ 
ally  thereafter,  conduct  a  referendum  to 
determine  representation  on  the  Agency 
pursuant  to  §  1108.113(c). 

(b)  Set  aside  the  amounts  subtracted 
under  5  1108  61(a)(4)  into'an  advertis¬ 
ing  and  promotion  fund,  separately  ac¬ 
counted  for,  from  which  shall  be  dis¬ 
bursed  : 

(1)  To  the  Agency  each  month,  all 
such  funds  less  any  necessary  amount 
held  in  reserve  to  cover  refunds  pursu¬ 
ant  to  paragraphs  (b)  (2)  and  (3)  of 
this  section,  and  payments  to  cover  ex¬ 
penses  of  the  market  administrator  in¬ 
curred  in  the  administration  of  the  ad¬ 
vertising  and  promotion  program  (in¬ 
cluding  audit) . 

(2)  Refund  to  producers  the  amounts 
of  mandatory  checkoff  for  advertising 
and  promotion  programs  required  under 
authority  of  State  Law  applicable  to  such 
producers,  but  not  in  amounts  that  ex¬ 
ceed  a  rate  of  5  cents  per  hundredweight 
on  the  volume  of  milk  pooled  by  any 
such  producer  for  which  deductions  were 
made  pursuant  to  5  1108.61(a)  (4). 

(3)  After  the  end  of  each  calendar 
quarter,  make  a  refund  to  each  producer 
who  has  made  application  for  such  re¬ 
fund  pursuant  to  §  1108.120.  Such  refund 
shall  be  computed  at  the  rate  of  5  cents 
per  hundredweight  of  such  producer’s 
milk  pooled  for  which  deductions  were 
made  pursuant  to  5  1108.61(a)(4)  for 
such  calendar  quarter,  less  the  amount 
of  any  refund  otherwise  made  to  the 
producer  pursuant  to  paragraph  (b)(2) 
of  this  section. 

(c)  Promptly  after  the  effective  date 
of  this  amending  order,  and  thereafter 
with  respect  to  new  producers,  forward 
to  each  producer  a  copy  of  the  provisions 
of  the  advertising  and  promotion  pro¬ 
gram  (§§  1108.110  through  1108.123). 

(d)  Make  the  necessary  audits  to  es¬ 
tablish  that  all  Agency  funds  are  used 
only  for  authorized  purposes. 


§  1108.122  Liquidation. 

In  the  event  that  the  provisions  of 
this  advertising  and  promotion  program 
are  terminated,  any  remaining  uncom¬ 
mitted  funds  applicable  thereto  shall  re¬ 
vert  to  the  producer -settlement  fund  of 
§  1108.70. 

§  I  108.123  Initial  operating  procedures 
under  merger  of  orders. 

Notwithstanding  the  provisions  of 
§§  1108.110  through  1108.122,  the  follow¬ 
ing  procedures  shall  apply  during  the 
initial  operation  of  the  advertising  and 
promotion  program  under  this  order 
amending  and  merging  the  Central  Ar¬ 
kansas;  Fort  Smith,  Arkansas;  and 
Memphis,  Tennessee  orders: 
this  merged  order.  Such  individual 

(a)  During  the  first  month  in  which 
this  merged  order  is  effective,  the  Agen¬ 
cies  previously  established  under  the  ad¬ 
vertising  and  promotion  programs  of  the 
three  above-listed  orders  shall  continue 
to  function  as  separate  Agencies  under 
this  merged  order.  Such  individual 
Agencies  shall  operate  in  accordance 
with  the  provisions  of  55  1108.110 
through  1108.122,  but  subject  to  the  fol¬ 
lowing  conditions: 

(1)  The  composition  of  the  Agencies 
as  constituted  under  the  three  respec¬ 
tive  orders  shall  remain  unchanged. 
Members  serving  on  the  respective  Agen¬ 
cies  immediately  prior  to  the  effective 
date  of  this  amending  order  shall  con¬ 
tinue  to  serve  on  such  Agencies  except 
for  any  replacement  of  members  in  ac¬ 
cordance  with  §  1108.113  (a)  and  (c)  (2) ; 

(2)  The  activities  of  the  Agencies  shall 
be  limited  to  those  programs  set  forth  in 
§  1108.110  for  which  budgets  have  been 
approved  by  the  Secretary  and  for  which 
financial  commitments  were  made  prior 
to  the  effective  date  of  this  amending 
order;  and 

(3)  The  term  of  office  of  each  member 
of  each  Agency  shall  expire  at  the  end 
of  the  first  month  in  which  this  merged 
order  is  effective; 


(b)  Within  30  days  after  the  effective 
date  of  this  amending  order,  a  new  single 
Agency  shall  be  formed  in  accordance 
with  §5  1108.111  and  1108.113.  Such 
Agency  shall  first  become  operative  at 
the  beginning  of  the  second  month  in 
which  this  merged  order  is  effective  and 
at  that  time  shall  assume  all  advertising 
and  promotion  funds  and  obligations  of 
the  three  individual  Agencies  provided 
for  in  paragraph  (a)  of  this  section; 

(c)  During  the  first  month  in  which 
this  merged  order  is  effective,  the  monies 
set  aside  by  the  market  administrator  for 
advertising  and  promotion  from  pro¬ 
ceeds  of  producer  milk  pooled  in  the 
preceding  month  under  each  of  the  three 
above-listed  orders  shall  be  disbursed  to 
the  respective  Agencies  provided  for  in 
paragraph  (a)  of  this  section; 

(d)  In  making  refunds  of  advertising 
and  promotion  assessments  pursuant  to 
5  1108.121(b)(3),  the  market  adminis¬ 
trator  shall  honor  all  valid  refund  re¬ 
quests  filed  under  the  advertising  and 
promotion  programs  of  the  three  above - 
listed  orders; 

(e)  Any  dairy  farmer  who  filed  a  valid 
request  for  refund  of  advertising  and 
promotion  assessments  under  any  of  the 
three  above-listed  orders  for  the  cal¬ 
endar  quarter  in  which  this  merged  or¬ 
der  became  effective  shall  be  eligible 
without  refiling  for  refund  of  assess¬ 
ments  on  his  producer  milk  under  this 
merged  order  during  such  quarter;  and 

(f)  Any  producer  who  elected  to  par¬ 
ticipate  in  the  advertising  and  promotion 
program  of  any  of  the  three  above-listed 
orders  for  the  calendar  quarter  in  which 
this  merged  order  became  effective  shall 
not  be  eligible  to  request  a  refund  of  the 

-  assessments  against  his  deliveries  of 
producer  milk  under  the  merged  order 
until  the  next  quarterly  filing  period. 

Signed  at  Washington,  D.C.,  on  July 
21,  1977. 

William  T.  Manley, 
Acting  Administrator. 
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